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[ENTERED  AT  STATIONERS'  HALL] 


TO  THE 


KING'S  MOST  EXCELLENT  MAJESTY. 


Sire, 
I  am  emboldened  to  inscribe  to  your  Majesty  a 
new  and  extended  edition  of  the  most  approved 
Treatise  which  has  yet  appeared  on  the  Constitu- 
tion of  England,  by  the  circumstance,  that  its 
Author,  most  appropriately,  dedicated  to  your 
Majesty's  illustrious  Father  the  Edition  of  his  work 
which  had  received  his  last  corrections  in  the 
year  1784. 

That  the  mild  arid  patei^MJ  sway  of  your  Ma- 
jesty may  be  long  and  (l^ii^^^iierously  continued  over 
a  loyal  and  grateful  people, — is  the  sincere  and 
ardent  prayer  of. 

Sire, 

Your  Majesty*s 
Most  humble  and  devoted  Subject, 

W.  HUGHES  HUGHES. 

Ryde,  Isle  of  Wight,  Jan.  1,  1834. 


THE 


EDITOR'S  PREFACE. 


it 


The  circumstance  which  suggested  to  the  Editor  his 
present  undertaking  was  the  presentation  of  a  copy  of  this 
work,  by  one  of  his  friends,*  to  the  youthful  queen  of 
Portugal,  on  the  eve  of  her  embarkation  for  Lisbon,  in  Sep- 
tember last.  The  gift  was  accompanied  by  an  address,  in 
which  her  majesty  was  reminded  that  "  De  Lolme  on  the 
Constitution  of  England  deserved  to  be  written  in  letters 
of  gold,  and  was  worthy  the  consideration  of  every 
"  crowned  head  in  Europe.*"  It  occurred  to  the  Editor, 
that  no  edition  of  the  work,  extant,  conveyed  an  adequate 
idea  of  the  present  state  of  the  English  constitution  ;  and 
that  a  new  and  extended  edition  would  be  considered  a 
desideratum  by  all  classes  of  the  public. 

Editions  of  the  work,  since  that  published  in  1784  which 
received  the  last  corrections  of  the  Author,  have  from  time 
to  time  appeared,  but  the  present  is  the  only  instance,  it  is 
believed,  in  which  an  editor  has  thought  fit  to  attach  to  his 
supplemental  notes  the  responsibility  of  his  name.  This 
may  account  for  the  many  imperfections  of  those  editions, 
not  to  insist  on  the  glaring  inaccuracies  which  abound  in 
the  notes  to  some  of  them.     Of   these  inaccuracies  it  has 

•  1. 1.  Briscoe,  Esj|.  M,  P,  for  the  eastern  division  of  the  county  of 
Surrey. 


vn 
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been  counidered  right  to  expose  an  instance  in  a  note  altaclied 
to  page  76  of  this  volume.  No  new  edition,  moreover, 
has  been  published  for  twelve  years,  during  which  period 
many  most  essential  alterations  have  taken  place. 

Thii  design  of  the  Editor  is  simply  to  lay  before  the 
reader,  in  the  shape  of  notes,  as  occasion  is  presented 
throughout  the  work,  the  most  important  changes  effected  in 
our  institutions  in  iheconrReof  the  last  fifty  years,  especially 
by  the  union  with  Ireland  in  1 801 ;  those  alterations  of  tlie 
civil,  and  ameliorations  of  thecnminal  code,  which  have  been 
made  in  the  last,  and  in  the  present  reign  ;  and  the  several 
acts  for  the  amendment  of  the  representation  of  the  people  in 
parliament  passed  in  1832.  The  notes  of  the  Editor  are 
distinguished  from  those  of  the  Author,  by  numerical  refer- 
ences, and  the  word  "  Editor"  attached  to  them. 

Were  he  to  follow  the  example  of  someof  his  predecessors, 
the  Editor  would  attempt  to  gratify  the  curiosity  of  the  pub- 
lic, frequently  at  the  expense  of  truth,  and  occasionally  at  a 
sacrifice  of  delicacy,  by  affecting  to  give  particulars  of  the 
life  and  character  of  the  Author,  of  which,  it  is  confessed, 
few  are  known  with  any  certainty.  Considering,  however, 
how  greatly  mankind  are  indebted  to  the  writer,  whatever 
may  have  been  his  faults,  and  that  the  Editor's  concern  is 
with  the  work,  and  not  the  life  of  him  who  wrote  it; 
anxious,  moreover,  that  the  present  edition  should  be  pub- 
lished, as  nearly  as  (lossible,  at  the  same  price  as  that  which 
received  the  Author's  last  corrections,  he  has  determined 
not  to  attempt  anything  in  the  way  of  biography,  The 
frontispiece  is  a  faithful  copy  of  the  engraving  prefixed  to 
the  first  edition  of  tiie  work,  published  by  the  Author  in 
1775,  and  which  he  "  resjwctfully  inscribed  to  the  right 
"  honourable  Willoughby  Bertie,  earl  of  Abingdon,  Baron 
"  Norreys  of  Rycote,  Sec." 

Of  hisqualifications  for  the  task,  the  Editor  would  briefly 
observe  that,  having  been  engaged  in  the  diligent  study  of 
the  law,  as  a  profession,  for  upwards  of  twenty-five  ytars  ; 
and  having  by  favour  of  the  independent  constituency,  of  the 


TO 


THE    KING 


SIRE, 

The  approbation  with  which  the  public  have  been 
pleased  to  favour  this  Work,  together  with  the 
nature  of  the  subject,  embolden  me  to  lay  the 
present  fourth  and  enlarged  edition  of  the  same  at 
your  Majesty's  feet,  both  as  an  homage  and  an 
expression  of  the  desire  I  entertain,  that  the  book 
may  for  a  few  minutes  engage  the  attention  of 
a  person  of  your  deep  and  extensive  knowledge. 

Your  Majesty's  reign  has,  for  many  years  past, 
afforded  proofs,  in  more  respects  than  one,  that, 
though  human  wisdom  may  not  always  be  able  to 
anticipate  difficulties,  yet,  assisted  by  fortitude,  it 
can  succeed  in  terminating  them  in  a  more  favour- 
able manner  than  it  seemed  at  first  possible  to  be 
expected,  or  even  in  bringing  them  to  a  happy 
issue.  According  to  the  common  course  of  nature, 
your  Majesty  has  only  yet  seen  the  less  consider- 
able part  of  the  years  of  which  your  reign  is  to  be 


Xll  DEDICATION. 

composed  :  ^  that  the  part  which  now  opens  before 
your  Majesty  may  be  attended  with  a  degree  of 
satisfaction  proportionate  to  your  Majesty's  public 
and  private  virtues,  to  your  disinterested  govem- 
menty  and  religious  regard  for  your  royal  engage- 
ments, is  the  fond  hope  of 

Your  Majesty's 
Most  humble  and  most  devoted  Servant, 

And,  these  many  Years, 

Subject  by  Choice, 

J.  L.  DE  LOLME, 

May,  1784. 


1  This  anticipation  was  fully  realized.  George  the  Third,  who 
was  in  the  forty-sixth  year  of  his  age,  and  the  twenty-fourth  of  his 
reign,  at  this  time,  reigned  upwards  of  fifty-nine  years. — Editor. 


ADVERTISEMENT. 


The  Book  on  the  English  Constitution,  of  which  a  new 
edition  is  here  offered  to  the  public,  was  first  written  in 
French,  and  published  in  Holland.^  Several  persons  have 
asked  me  the  question.  How  I  came  to  think  of  treating 
of  such  a  subject  ?  One  of  the  first  things  in  this  country, 
that  engages  the  attention  of  a  stranger  who  is  in  the 
habit  of  observing  the  objects  before  him,  is  the  pecu- 
liarity of  its  government :  I  had  moreover  been  lately 
a  witness  of  the  broils  which  had  for  some  time  prevailed 
in  the  republic  in  which  I  was  born,  and  of  the  revolution 
by  which  they  were  terminated.  Scenes  of  that  kind,  in 
a  state  which,  though  small,  is  independent,  and  contains 
within  itself  the  principles  of  its  motions,  had  naturally 
given  me  some  competent  insight  into  the  first  real  prin- 
ciples of  governments :  owing  to  this  circumstance,  and 
perhaps  also  to  some  moderate  share  of  natural  abilities, 

'  *'  This  book  woi  first  published  in  France/*  are  the  only  words  of  the  note 
annexed  by  our  author  to  the  first  sentence  of  his  **  Introduction/'  which  are 
not  found  in  the  first  edition  of  the  work  published  in  this  country  in  1775. 
In  a  note  on  p.  460,  he  moreover  speaks  of  "  the  general  observations  on  the 
right  of  granting  subsidies,  which  tcere  formerly  in  the  French  work,**  There 
can  be  little  doubt,  therefore,  that  the  statement  here  is  inaccurate. — Editor. 


X^V  ADVERTISEMENT. 

I  was  enabled  to  perform  the  task  I  had  undertaken  with 
tolerable  success*  I  was  twenty-seven  years  old  when  I 
came  to  this  country :  after  having  been  in  it  only  a  year, 
I  began  to  write  my  work,  which  I  published  about  nine 
months  afterwards ;  and  have  since  been  surprised  to 
find  that  I  had  committed  so  few  errors  of  a  certain  kind : 
I  certainly  was  fortunate  in  avoiding  to  enter  deeply  into 
those  articles  with  which  I  was  not  sufficiently  acquainted. 
The  book  met  with  rather  a  favourable  reception  on 
the  Continent;  several  successive  editions  having  been 
made  of  it.  And  it  also  met  here  with  approbation,  even 
from  men  of  opposite  parties :  which,  in  this  country,  was 
no  small  luck  for  a  book  on  systematical  politics.  Allowing 
that  the  arguments  had  some  connexion  and  clearness, 
as  well  as  novelty,  I  think  the  work  was  of  peculiar 
utility,  if  the  epoch  at  which  it  was  published  is  consi- 
dered; which  was,  though  without  any  design  from  me, 
at  the  time  when  the  disputes  with  the  colonies  were 
beginning  to  take  a  serious  turn,  both  here  and  in  America. 
A  work  which  contained  a  specious,  if  not  thoroughly 
true,  confutation  of  those  political  notions,  by  the  help 
of  which  a  disunion  of  the  empire  was  endeavoured  to 
be  promoted  (which  confutation  was  moreover  noticed 
by  men  in  the  highest  places),  should  have  procured  to 
the  autbpr  some  sort  of  real  encouragement  ;  at  least  the 
publication  of  it  should  not  have  drawn  him  into  any  in- 
convenient situation.  When  my  enlarged  English  edition 
was  ready  for  the  press,  had  I  acquainted  ministers  that  I 
was  preparing  to  boil  my  tea-kettle  with  it,  for  want  of 
being  able  conveniently  to  afford  the  expense  of  printing 
it,  I  do  not  pretend  to  say  what  their  answer  would  have 
been ;  but  I  am  firmly  of  opinion,  that,  had  the  like  argu- 
ments in  favour  of  the  existing  government  of  this  coun- 
try, against  republican  principles,  been  shown  to  Charles 
the  First,  or  his  ministers,  at  a  certain  period  of  his  reign, 
they  would  have  very  willingly  defrayed  the  expenses  of 


■inVERTlSSJF.NT. 


the  publication.  In  defeat  of  (;ncouragenicnt  from  ^cat 
men  (and  even  from  booksellers)  I  had  recourse  to  a  sul>- 
Hrfption ;  and  my  having  expected  any  auccesa  from  such 
a  plan,  shows  that  my  knowledge  of  this  country  was  at 
that  time  very  incomplete.* 

*  In  ivfwd  to  [wo  subseriben  in  pnrticular,  I  wu,  I  confi^iu,  udl^  diup- 
potnled.     Though  all  the  booksellers  in  Loadoo  hud  at  lirst  rufused  to  hire 
mj  tliin^tcidii  with  mj  English  edition  (oolwitligtiading  tbe  Fiench  work 
ITU  •itremely  veil  taawn),  yel  aooD  sner  I  had  thought  of  the  BX|iedienl 
of  H  tnbwriptiaa,  1  fauod  that  two  of  them,  who  are  both  living,  had  begun 
n  ImnilBtion,  on  the  rerommeadition,  sa  they  lold  me.  of  a  noble  lord,  wbom 
■hey  named,  nho  had,  till  a  few  yeftn  before,  filled  one  of  the  highest  nfflcea 
undHt  (be  cnnrn.     1  paid  ihem  ten  pound*,  in  onler  to  angRge  tbem  Co  dn>p 
Aeu  undcrukiug,  about  which  I  understood  the;  already  bad  been  ataoi 
eipenae.     Had  the  noble  lord  in  cjueation  favoured  nie  rith  bis  aubBcripiio 
I  would  ha«e  celebrated  the  generosity  aed  munijieence  of  my  patron ;  bat  I 
■*  be  did  not  think  proper  eo  to  do,  I  ahall  only  obaerve  that  hi>  recommend- 
iofiajr  wort  to  ■  boolualtet  coat  me  ten  pouuda. 

At  Iha  time  the  above  subtciiplion  for  mj  English  editiau  was  adrartiBiog, 
a  copy  of  the  French  work  waa  aaked  of  nte  for  a  noble  earl,'  tbea  inreated 
Willi  abigh  office  la  the  atate  ;  none  being  at  that    lime  to  be  found  at  any 
bookseller'a  in  London.   I  gave  the  only  copy  lbad(thecoi 
I  waa  obliged   to  horron  one,  to  make    my    English  edi 
added,  ibal  1  hoped  bia  lordahip  would  bonoii<-   me  witli 
However,  my  hopes  were  here  again  confounded.  As  a  g 
rinnea  to  fill  an  important  office  nhder  the  crown,  acciden 
ttbOBl  a  year  afterward*,  (bat  the  noble  lord  bore  alluded  U 
French  work,  I  bad  no  doubt  left  that  the  copy  I  had  delivered  bad  reaobed 
hi<  lordahip'a  baud ;  I  therefore  presumed  to  remind  liim,  by  a  letter,  that 
the  book  in  question  bad  never  been  paid  for  ;  nt  the  lame  time  aiwlogiiiag    I 
tdt  aadti  liberty  from  itto  oircmnalincea  in  which  my  hito  Englial 
bsBD  publiabcd,  which  did  not  allow  me  to  lose  one  copy.  1  must  do  his  lord-  J 
pbi|j  [wlioiamoreoTcr  a  koigbt   of  the  garter)  the  Justice  to  aokuowledgs,  I 
■Jul,  no  later  tliiui  a  week   afterwards,  he  sent  two  bulf-crowos  for  me  to  ft 
bookseller'* in  Fleet-street.     A  lady  brought  Ihum  in   H  coacb.  who  tooktf 
>,  by  the  bookseller']  accoant,  a  fine  lady,  tliough  not  m 
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m):    and  I 

his  s 

entlem 

m  who  con- 

tally  in 

■onned  me, 

hud: 

«„t  bin.  my 

reoaipl.    As  she  w 
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ceipt  lo  herm;rself. 

At  the  same  lime  1  mention 

may  be  aUowed    to  aay  n  word 

n  trouble  bis  lardihip, 

d  pounds  was  aetiled  upon 


moGb  ooneecn  thai  I  was  a- 


I  bod,  about  Ilia 


lie  earl'a  greet  punctuality,  1 1! 
wn  merits.  I  waited,  before 
I  informed  that  a  pension  of  fnui 
ould  have  wished  n 


lime,  shown  the  like  lend 
receive  the  first  luorter. 
.  understood  to  be  to  the  earl  of  Roebford  — 


ae);  and  I  i 


XVI  ADVERTISEMENT, 

After  mcntioninjjr  the  advantages  with  which  my  work 
lias  not  been  favourctl,  it  is,  however,  just  that  I  should 
give  an  account  of  those  by  which  it  has  been  attended. 
In  the  first  place,  as  is  above  said,  men  of  high  rank  have 
condescended  to  give  their  approbation  to  it ;  and  I  take 
this  opportunity  of  returning  them  my  most  humble  ac- 
knowledgments. In  the  second  place,  after  the  difficul- 
ties, by  which  the  publication  of  the  book  had  been 
attended  and  foilowed^  were  overcome,  I  began  to  share 
with  booksellers  in  the  profit  arising  from  the  sale  of  it. 
These  profits  I  indeed  thought  to  be  but  scanty  and  slow : 
but  then  I  considered  this  was  no  more  than  the  com- 
mon complaint  made  by  every  trader  in  regard  to  his 
gain,  as  well  as  by  every  great  man  in  regard  to  his  emolu- 
ments and  his  pensions.  After  a  course  of  some  years,  the 
net  balance,  formed  by  the  profits  in  question,  amounted 
to  a  certain  sum,  proportioned  to  the  size  of  the  perform- 
ance. And,  in  fine,  I  must  add  to  the  account  of  the  many 
favours  I  have  received,  that  I  was  allowed  to  carry  on  the 
above  business  of  selling  my  book,  without  any  objection 
being  formed  against  me  from  my  not  having  served  a 
regular  apprenticeship,  and  without  being  molested  by  the 

inquisition. Several  authors  have  chosen  to  relate,  in 

writings  published  after  death,  the  personal  advantages  by 
which  their  performances  had  been  followed  :  as  for  me,  I 
have  thought  otherwise ;  and,  fearing  that  during  the  latter 
part  of  my  life  I  may  be  otherwise  engaged,  I  have  pre- 
ferred to  write  now  the  account  of  my  successes  in  this 
country,  and  to  see  it  printed  while  I  am  yet  living. 

I  shall  add  to  the  above  narrative  (whatever  the  reader 
may  be  pleased  to  think  of  it)  a  few  observations  of  rather 
a  more  serious  kind,  for  the  sake  of  those  persons  who, 
judging  themselves  to  be  possessed  of  abilities,  find  they 
are  neglected  by  such  as  have  it  in  their  power  to  do  them 
occasional  services,  and  suffer  themselves  to  be  mortified 
by  it.  To  hope  that  men  will  in  earnest  assist  in  setting 
forth  the  mental  qualifications  of  others,  is  an  expectation 
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which,  generally  speaking,  must  needs  l>e  disappointed. 
To  procure  one's  notions  and  opinions  to  lie  attended  W, 
and  approved  by  the  circles  of  one's  acquaintance,  is  the 
universal  wish  of  mankind.  To  diffuse  these  notions  far- 
ther, to  numerous  parts  of  the  public,  by  means  of  the 
press  or  by  others,  becomes  an  object  of  real  ambtlion; 
nor  is  this  ambition  always  proportioneil  to  the  reid  abilities 
of  those  who  feel  it:  very  far  from  it.  When  the  appro- 
bation of  mankind  is  in  question,  all  persons,  whatever 
their  different  ranks  may  be,  consider  themselves  as  l)eing 
engaged  in  the  same  career;  they  look  upon  themselves  as 
being  candidates  for  the  very  same  kind  of  advantage: 
high  and  low,  all  are  in  that  respect  in  a  state  of  primeval 
equality ;  nor  arc  those  who  are  likely  to  obtain  some 
prize,  to  expect  much  favour  from  the  others. 

This  desire  of  having  their  ideas  communicated  to,  and 
approved  by,  the  public,  was  very  prevalent  among  the 
great  men  of  the  Homan  commonwealth,  and  afterwards 
with  the  Roman  emperors;  however  imperfect  the  means 
of  obtaining  those  ends  might  be  in  those  days  compared 
with  these  which  are  used  in  ours.  The  same  desire  has 
been  equally  remarkable  among  modern  European  kings, 
nut  to  speak  of  other  parts  of  the  world  :  and  a  lung  cata~ 
logue  of  royal  authors  may  be  pnxluced.  Ministers,  espe- 
cially after  having  lost  their  places,  have  shown  no  less 
inclination  than  their  roasters,  to  convince  mankind  of  the 
reality  of  their  knowledge.  Noble  persons,  of  all  denomi- 
nations, have  increased  the  catalogue.  And,  to  speak  of 
the  country  in  which  we  are,  there  is,  it  seems,  no  good 
reason  to  make  any  exception  in  regard  to  it;  and  great 
men  in  it,  or  in  general  those  who  arc  at  the  head  of  the 
people,  are,  we  find,  sufficiently  anxious  about  the  success 
of  their  speeches,  or  of  the  printed  performances  which 
they  sometimes  condescend  to  lay  before  the  public:  nor 
has  it  been  every  great  man,  wishing  that  a  compliment 
may  be  paid  to  his  personal  knowledge,  that  has  ventured 
to  give  such  lasting  specimens. 

b 
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Hl'vit.iI  additions  were  mode  to  this  work  at  the  time  1 
ga%e  the  first  English  edition  of  it.  Besides  a  more  accu- 
r«tf  divi»iuii  of  the  chapters,  several  new  notes  and  para- 
graphs were  inserted  in  it ;  for  instance,  in  the  11th  chapter 
of  the  Sd  liook :  and  three  new  chapters,  the  15th,  16th, 
and  17th.  anxiunting  to  about  ninety  pages,  were  added  to 
the  same  book.  These  three  additional  chapters,  never 
having  been  written  by  me  in  French,  were  inserted  in  the 
third  edition  made  at  Amsterdam,  translated  by  a  person 
whom  the  Dutch  bookseller  employed  for  tliat  purpose: 
as  I  never  had  an  opportunity  to  peruse  a  copy  of  that 
edition,  I  cannot  soy  how  well  the  translator  performed  his 
task.  Having  now  parted  with  the  copy-right  of  the  book, 
I  have  farther  additl  four  new  chapters  to  it  {10,  11,  B.  I, 
19,  20,  B.  II.)  by  way  of  taking  a  final  leave  of  it;  and  in 
order  the  m<ire  ci>mpletely  to  effect  this,  I  mav  perhaps 
give,  in  a  few  months,  a  French  edition  of  the  same  (which 
I  cannot  tell  why  I  have  not  done  sooner),  in  which  all  the 
above-mentioned  additions,  translated  by  myself,  shall  be 
inserted. 

In  one  of  the  former  additional  chapters  (the  17th,  B.  II.) 
mention  is  made  of  a  [H'culiar  circumstance  attending  the 
Knglish  government,  considered  as  a  monarchy,  which  is 
the  solidity  of  the  jwwer  of  the  crown.  As  one  proof  of 
thiH  peculiar  M)lidity,  it  is  remarked,  in  that  chapter,  that 
oil  the  mnnai-chs  who  ever  existed,  in  any  part  of  the  world, 
were  never  able  to  maintain  their  ground  against  certain 
powerful  subjects  (ur  n  condrination  of  them)  without  the 
nssistance  of  regular  forces  at  their  constant  connuand ; 
whereas  it  iit  evident  that  the  power  of  the  crown,  in  Eng- 
land, is  not  at  tills  day  sup]Mrted  by  such  means ;  nor  even 
had  the  Knglish  kings  a  guard  of  more  than  a  few  scores  of 
men,  when  their  |wwer,  and  the  exertions  they  at  times 
made  of  it,  were  equal  to  what  has  ever  been  related  of  the 
most  absolute  Roman  umpcrorii. 

The  cause  of  this  peculiarity  in  the  English  government, 
U  said,  in  the  same  chapter,  to  lie  in  the  circumstance  of  ' 
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the  great  or  powerful  men,  in  EiiglamI,  being  divided  into 
two  distinct  assemblies,  and,  at  the  same  time,  in  the  prin- 
ciples on  which  such  a  division  is  formed.  To  attempt  to 
give  a  demonstration  of  this  assertion  otherwise  tlian  by 
facts  (as  is  done  in  the  chapter  here  alluded  to)  wonld  lead 
into  difficulties  which  the  reader  is  little  aware  of.  In 
general,  the  science  of  politics,  considered  as  an  exact 
ecience, — that  is.  to  say,  as  a  science  capable  of  actual  de- 
monstration,— is  infinitely  deeper  than  the  reader  suspects. 
The  knowledge  of  man,  on  which  such  a  science,  with  its 
preliminary  a.tioTns  and  definitions  is  to  be  grounded,  has 
hitherto  remained  surprisingly  imperfect :  as  one  instance 
how  little  man  is  known  to  himself,  it  might  be  men- 
tionefl  that  no  tolerable  explanation  of  that  continual 
human  phenomenon,  laughter,  has  been  yet  given;  and 
the  powerful  complicate  sensation  which  each  sex  pro- 
duces in  the  other,  slill  remains  an  equally  inexplicable 
mystery. 

To  conclude  the  alwve  digression  (which  may  do  very 
well  for  a  preface),  I  shall  only  add,  that  tiiose  spei^dators 
who  will  amuse  themselves  in  seeking  for  the  demonstra- 
tion of  the  political  theorem  above  expressed,  will  thereby 
be  led  through  a  field  of  observations,  which  they  will  at 
first  little  expect;  and  in  their  way  towards  attaining  such 
demonstration,  will  find  the  science,  commonly  called  me- 
taphysics, to  be  at  best  but  a  very  superficial  one,  and 
that  the  mathematics,  or  at  least  the  mathematical  reason- 
ings hitherto  used  by  men,  are  not  so  completely  free  from 
error  as  has  been  thought.* 

Out  of  the  four  chapters  added  to  the  present  edition, 
n  aerBnlcoaei,  companeBUd 


: 


"  Certoia  ertors  llutii 
by  olben,  which  aro  equallc  iiuporct 

Continuing  lo  bViil  mysolf  uf  ihs  indulgeace  an  autliur  bus  a  right  lo  clum 
in  ■  prslace,  I  iliall  mention,  an  a  rnrllier  Bi[]lanalion  uf  the  pecaUnTity  in  Ifae 
English  goramaient  above  alludeil  to,  and  which  is  aguo  touched  upon  in 
the  poauteripc  (a  tliii  adrenisement.  Iliat  u  goreinnient  may  he  cooaidercil  aa 
a  great  toUil  or  dance,  in  vbich,  as  in  otLer  baUets,  every  tiling  rlepmda  on 
(be  diiposition  of  the  jigurea. 
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two  (the  10th,  and  11th,  B.  I.)  contain,  among  other  things, 
a  few  strictures  ou  the  Courts  of  Equity  ;  in  which  I  wish 
it  may  be  found  I  have  not  been  mistaken ;  of  the  two 
others,  one  (19th,  B.  II )  contains  a  few  observations  on 
the  attempts  that  may,  in  different  circumstances,  be  made, 
to  set  new  limits  to  the  authority  of  the  crown  ;  and,  in  the 
20th  a  few  general  thoughts  are  introduced  on  the  right  of 
taxation,  and  on  the  claim  of  the  American  colonies  in  that 
respect  A.ny  farther  observations  I  may  make  on  the 
English  government,  such  as  comparing  it  with  the  other 
governments  of  Europe,  and  examining  what  difference  in 
the  manners  of  the  inhabitants  of  this  country  may  have  re- 
sulted from  it,  must  come  in  a  new  work,  if  I  ever  under- 
take to  treat  these  subjects.  In  regard  to  the  American 
disputes,  what  I  may  hereafter  write  on  that  account  will 
be  introduced  in  a  work  which  I  mav  at  some  future  time 
publish,  under  the  title  of  Hisioire  de  George  Trois^  Boi 
d'Angleterrey  or,  perhaps^  of  Histoire  cTJugleterre^  depuia 
tAntiie  176*5  (that  in  which  the  American  stamp-duty  was 
laid)  jusques  a  V Annie  178 — ,  meaning  that  in  which  an 
end  shall  be  put  to  the  present  contest.* 

*  A  certain  book,  written  in  French,  on  the  subject  of  the  American  dis- 
pute was,  I  bare  been  told,  lately  attributed  to  me,  in  which  I  bad  no  share. 

Nov.  1781. 
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Notwithstanding  the  intentiun  above  c^pressed,  of  making 
no  additions  to  the  present  work,  1  have  found  it  necessary, 
in  this  new  edition,  to  render  somewhat  more  complete  the 
17th  chapter.  Book  II,  On  the  peculiar  foundations  i>f 
the  Etylish  mnnarehy  ns  a  monarchy ;  as  I  found  its  ten- 
dency not  to  he  very  well  understood ;  and,  in  fact,  that 
chapter  contained  little  more  than  hints  on  the  subject  men- 
tioned in  it:  the  taak,  in  the  course  of  writing,  has  in- 
creased beyond  my  expectation,  and  has  swelled  the  chapter 
to  about  sixty  pages  above  what  it  was  in  the  former 
edition,  so  as  almost  to  make  it  a  kind  of  separate  book  of 
itself.  The  reader  will  now  find,  that,  in  several  remark- 
able new  instances,  it  provesthefact  of  the  peculiar  «((7W/tfy 
of  the  executive  power  of  the  British  crown,  and  exhibits  a 
much  more  complete  delineation  of  the  advantages  that 
result  from  that  stability  in  favour  of  public  liberty. 

These  advantages  may  be  enumerated  in  the  following 
order:  I.  The  numerous  restraints  the  governing  authority 
is  able  to  bear,  and  the  extensive  freedom  it  can  atlbnl  to 
allow  the  subject,  at  its  own  expense:  II.  The  liberty  of 
speaking  and  writing,  carried  to  the  great  extent  it  is  in 
England:  III.  The  unbounded  freedom  of  the  debates  in 
the  legislature :  IV.  The  power  to  bear  the  constant  union 
of  all  orders  of  subjects  against  its  prerogatives :  V.  The 
freedom  allowed  to  all  individuals  to  take  an  active  part  in 
government  concerns:  VI,  The  strict  impartiality  with 
which  justice  is  dealt  to  all  subjects,  without  any  respect 
whatever  of  persons  :  VII.  The  lenity  of  the  criminal  law, 
both  in  regard  to  the  mildness  of  punishments,  and  the 
fmjuent  reniis-sion  of  them  :    VIII.   The  strict  compliance 
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of  the  governing  authority  with  the  letter  of  the  law: 
IX,  The  needlesaness  of  an  armed  force  lo  support  itself 
by,  and,  as  a  consequence,  the  ungular  subjection  of  the 
military  to  the  civil  jKiwer. 

The  above-mentioned  advantages  are  pc'culiar  to  the 
English  government.  To  attempt  to  imitate-  them,  or 
transfer  them  to  other  countries,  with  that  degree  of  extent 
to  which  they  are  carried  in  England,  without  at  the  same 
time  transferring  the  whole  order  and  conjunction  of  cir- 
cumstances in  the  English  government,  would  prove  unsuc- 
cessful attempts.  Several  articles  of  English  liberty  already 
appear  impracticable  lo  be  preserved  in  the  new  American 
commonwealths.  The  Irish  nation  have  of  late  succeeded 
in  imitating  several  very  ini)>i>rtant  regulations  in  the 
English  government,  and  are  very  desirous  to  render  the 
.'issimilation  complete;  yet,  it  is  possible,  llicy  will  find 
many  inconveniences  arise  from  tlicir  endeavours,  which  do 
not  take  place  in  England,  not  withstanding  the  very  great 
general  similarity  of  circumstances  in  the  two  kingdoms  in 
many  respects ;  and  even  also,  wc  might  add,  notwithstand- 
ing the  respectable  power  and  weight  the  crown  derives 
from  its  Dritisli  dominions,  both  for  defending  its  prero- 
gative in  Ireland,  and  preventing  anarchy  :  I  say,  the  simi- 
larity in  many  respecln  between  ihe  two  kingdoms ;  for  this 
resemblance  may  perhaps  fail  in  regard  to  some  important 
{H>iuts:  however,  this  is  a  subject  about  which  I  shall  not 
attempt  lo  say  any  thing,  not  having  the  necessary  in- 
formation. 

The  last  chapter  in  the  work,  concerning  the  nature  of 
the  divisions  tlint  take  place  in  thin  country,  I  liave  left  in 
every  English  edition  as  I  wrote  it  at  first  in  French. 
With  respect  to  the  exact  manner  of  the  debates  in  parlia- 
ment, mentioned  in  that  chapter,  I  cannot  well  say  more  at 
present  than  I  did  at  that  time,  as  I  never  had  an  oppor. 
lunity  to  hear  the  debates  in  cither  house.  In  regard  to 
the  divisions  in  general  to  which  the  spirit  of  party  gives 
rise,  I  did  perhaps  the  bulk  of  the  people  somewhat  more 
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honour  than  they  really  deserve,  when  I  represented  them 
as  being  free  from  any  violent  dispositions  in  that  respect : 
I  have  since  found,  that,  like  the  bulk  of  mankind  in  all 
countries,  they  suffer  themselves  to  be  influenced  by  vehe- 
ment prepossessions  for  this  or  that  side  of  public  questions, 
commonly  in  proportion  as  their  knowledge  of  the  subject 
is  imperfect.  It  is,  however,  a  fact,  that  political  prepos- 
sessions and  party  spirit  are  not  productive,  in  this  country, 
of  those  dangerous  consequences  which  might  be  feared 
from  the  warmth  with  which  they  are  sometimes  manifested. 
But  this  subject,  or  in  general  the  subjects  of  the  political 
quarrels  and  divisions  in  this  country,  is  not  an  article  one 
may  venture  to  meddle  with  in  a  single  chapter;  I  have 
therefore  let  this  subsist,  without  touching  it. 

I  shall  however  observe,  before  I  conclude,  that  an  acci- 
dental circumstance  in  the  English  government  prevents  the 
party  spirit,  by  which  the  public  arc  usually  influenced, 
from  producing  those  lasting  and  rancorous  divisions  in  the 
community  which  have  pestered  so  many  other  free  states, 
making  of  the  same  nation,  as  it  were,  two  distinct  people, 
in  a  kind  of  constant  warfare  with  each  other.  The  cir- 
cumstance I  mean  is,  the  frequent  reconciliations  (com- 
monly to  quarrel  again  afterward)  that  take  place  between 
the  leaders  of  parties,  by  which  the  most  violent  and  igno- 
rant class  of  their  partisans  are  bewildered,  and  made  to 
lose  the  scent.  By  the  frequent  coalitions  between  whig 
and  tory  leaders,  even  that  party  distinction,  the  most 
famous  in  the  English  history,  has  now  become  useless :  the 
meaning  of  the  words  has  thereby  been  rendered  so  per- 
plexed that  nobody  can  any  longer  give  a  tolerable  definition 
of  them  ;  and  those  persons  who  now  and  then  aim  at  gain- 
ing popularity  by  claiming  the  merit  of  belonging  to  either 
party,  are  scarcely  understood.  The  late  coalition  between 
two  certain  leaders  has  done  away,  and  prevented  from 
settling,  that  violent  party  spirit  to  which  the  administration 
of  Lord  Bute  had  given  rise,  and  which  the  American  di»- 
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putes  had  carried  still  farther.  Though  this  coalition  lias 
met  with  much  obloquy,  I  take  the  liberty  to  rank  myself 
in  the  number  of  its  advocates,  so  far  as  the  circumstance 
here  mentioned. 

May,  1784. 
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INTRODUCTION. 

The  spirit  of  philosophy  which  peculiarly  distin- 
guishes the  present  age,  after  having  corrected  a 
number  of  errors  fatal  to  society,  seems  now  to  be 
directed  towards  the  principles  of  society  itself; 
and  we  see  prejudices  vanish  which  are  difficult  to 
overcome,  in  proportion  as  it  is  dangerous  to  at- 
tack them.*  This  rising  freedom  of  sentiment,  the 
necessary  fore-runner  of  political  freedom,  led  me 
to  imagine  that  it  would  not  be  unacceptable  to  the 
public  to  be  made  acquainted  with  the  principles  of 
a  constitution  on  which  the  eye  of  curiosity  seems 
now  to  be  universally  turned,  and  which,  though 
celebrated  as  a  model  of  perfection,  is  yet  but  little 
known  to  its  admirers. 

I  am  aware  that  it  will  be  deemed  presumptuous 

*  As  every  popular  notion  which  may  contribute  to  the  support 
of  an  arbitrary  government  is  at  all  times  vigilantly  proti»ctcd  by 
the  whole  strength  of  it,  political  prejudices  are  last  of  all,  if  ever, 
shaken  off  by  a  nation  subjected  to  such  a  government.  A  great 
change  in  this  respect,  however,  has  of  late  taken  place  in  France, 
where  this  book  was  first  published ;  and  opinions  arc  now  discussed 
there,  and  tenets  avowed,  which,  in  the  time  of  Louis  the  Four- 
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in  a  umn,  who  has  passed  the  greatest  part  of  his 
life  out  of  England,  to  attempt  a  delineation  of  the 
English  gOTernment ;  a  system  which  is  supposed 
to  be  so  complicated  as  not  to  be  understood  or  de- 
YeIo}>ed«  but  bv  those  who  haTe  been  initiated  in 
the  m  vsterit^  of  it  from  their  infancy. 

But*  though  a  foreigner  in  England,  yet,  as  a  na- 
tive of  a  fri»e  country,  I  am  no  stranger  to  those 
circumstances  which  constitute  or  characterise  li- 
bt'rly.  Even  the  great  disproportion  between  the 
rt^public  of  which  I  am  a  member  (and  in  which  I 
f\>rn)ed  my  principles)  and  the  British  empire,  has 
|H'rha}^  only  contributed  to  facilitate  my  political 
iuquirietf^ 

As  the  mathematician,  the  better  to  discover  the 

pr\^|H>rlious  ho   investigates,    begins   with  freeing 

hi«  equation  from  coejfficients^  or  such  other  quanti- 

tio«  as  only  perplex  without  properly  constituting 

it  ;  ^^  ii  may  be  advantageous,  to  the  inquirer  after 

(h^  cau9e<»  that  pnnluce  the  equilibrium  of  a  govern- 

iU0Ut«  to  have  previously  studied  them,  disengi^d 

IV\Mu  the  ap|uiratu$  of  fleets,  armies,  foreign  trade, 

Ui«taut  and  extensive  dominions ;  in  a  word,  from 

^\\  %\\\w^  briHiaat  circumstances  which  so  g^reatly 

hW^h^I  the  external  appearance  of  a  powerful  society, 

^Ut  hi^ve  no  ert^eutial  connexion  with  the  real  prin- 

1 1  U  u|H^n  the  )^a$^on$  of  mankind,  that  is,  upon 

^^v^K,  v^N^^Ul  h*\c  ^*^H^A^v^l  vK»*wnght  bUu^beiny ;  it  is  to  this  an 

*  It^^^  ^H^v-  iH^***!^  ui  Ih*-  tir^  WitKUl  t>r  tJH!^  work,  published  in 
^^^  vsmmu  11^  UYA.  whI  ^ifc*  wnlHra  bv  the  Author  as  if  in  an- 
*M^it^WM  \^  llw^  >\t^*  wv^aMtHH^  ^^  A^  >^^  17^.— Editor. 
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causes  which  are  unalterable,  that  the  action  of  the 
various  parts  of  a  state  depends.  The  machine 
may  vary  as  to  its  dimensions  ^  hut  its  movement 
and  acting  spring  still  remain  intrinsically  the 
same  ;  and  that  time  cannot  he  considered  as  lost 
which  has  been  spent  in  seeing  them  act  and  move 
in  a  narrower  circle. 

One  other  consideration  I  will  suggest,  which  isi 
that  the  very  circumstance  of  being  a  foreigner  may 
of  itself  he  attended,  in  this  case,  with  a  degree  of 
advantage.  The  English  themselves  (the  observa- 
tion cannot  give  them  any  offence)  having  their 
eyes  open,  as  I  may  say,  upon  their  liberty,  from 
their  first  entrance  into  life,  are  perhaps  too  much 
familiarised  with  its  enjoyment,  to  Inquire,  with 
real  concern,  into  its  causes.  Having  acquired 
practical  notions  of  their  government  long  before 
they  have  meditated  on  it,  and  these  notions  being 
slowly  and  gradually  imbibed,  they  at  length  behold 
it  without  any  high  degree  of  sensibility  ;  and  they 
seem  to  me,  in  this  respect,  to  be  like  the  recluse 
inhabitant  of  a  palace,  who  is  perhaps  in  the  worst 
situation  for  attaining  a  complete  idea  of  the  whole, 
and  never  experienced  the  striking  effect  of  its  ex- 
ternal structure  and  elevation  ;  or,  if  you  please, 
like  a  man  who,  having  always  had  a  beautiful  and 
extensive  scene  before  his  eyes,  continues  for  ever 
to  view  it  with  indifference. 

But  a  stranger, — beholding  at  once  the  various 
parts  of  a  constitution  displayed  before  him,  which, 
at  the  same  time  that  it  carries  Uberty  to  its  height, 
has  guarded  against  inconveniences  seemingly  in- 
evitable ;  beholding  in  short  those  things  carried 
B  2 


THE    CONSTITUTION 


into  execution  which  he  had  ever  regarded  as  more 
desirable  than  possible, — is  struck  with  a  kind  of  ad- 
miration ;  and  it  is  necessary  to  be  thus  strongly  af- 
fected by  objects,  to  be  enabled  to  reach  the  general 
principle  which  governs  them. 

Not  that  I  mean  to  insinuate  that  I  have  pene- 
trated with  more  acuteness  into  the  constitution  of 
England  than  others  ;  my  only  design,  in  the  above 
observations,  was  to  obviate  an  unfavourable,  though 
natural  prepossession  ;  and  if,  either  in  treating  of 
the  causes  which  originally  produced  the  English 
liberty,  or  of  those  by  which  it  continues  to  be 
maintained,  my  observations  should  be  found  new 
or  singular,  I  hope  the  English  reader  will  not  con- 
demn them,  but  where  they  shall  be  found  inconsis- 
tent with  history,  or  with  daily  experience.  Of 
readers  in  general  I  also  request,  that  they  will  not 
judge  of  the  principles  I  shall  lay  down,  but  from 
their  relation  to  those  of  human  nature  ;  a  conside- 
ration which  is  almost  the  only  one  essential,  and 
has  been  hitherto  too  much  neglected  by  the  writers 
on  the  subject  of  government. 
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BOOK  I. 


A  SURVEY  OF  THE  VARIOUS  POWERS  INCLUDED  IN 
THE  ENGLISH  CONSTITUTION,  AND  OF  THE  LAWS 
BOTH    IN    CIVIL    AND    CRIMINAL  CASES. 


CHAPTER  I. 


Causes  of  the  Liberty  of  the  English  Nation. 
Reasons  of  the  Difference  between  the  Govern- 
ment  of  England  and  that  of  France.  In  Eng- 
land^ the  great  Power  of  the  Crown,  under 
the  Norman  Kings,  created  an  Union  between 
the  Nobility  and  the  People. 

When  the  Romans,  attacked  on  all  sides  by  the 
barbarians,  were  reduced  to  the  necessity  of  defend- 
ing the*^  centre  of  their  empire,  they  abandoned 
Great  Britain,  as  well  as  several  other  of  their 
distant  provinces.  The  island,  thus  left  to  itself, 
became  a  prey  to  the  nations  inhabiting  the  shores 
of  the  Baltic ;  who,  having  first  destroyed  the  an- 
cient inhabitants,  and  for  a  long  time  reciprocally 
annoyed  each  other,  established  several  sovereignties 
in  the  southern  part  of  the  island,  afterwards  called 
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fabric  of  the  -Saxon  legiBlation  :  be  externiinatec], 
or  expelled,  tbe  former  occupiers  of  lands,  in  or- 
der tu  distribute  their  possessions  among  his  fol- 
lowers ;  and  established  the  feudal  system  of  go- 
vemment,  as  better  adapted  to  his  situation,  and 
indeed  the  only  one  of  which  he  possessed  a  com- 
petent idea. 

This  sort  of  g-overnment  [irevailed  also  in  almost 
all  the  other  parts  of  Europe.  But,  instead  of  being- 
established  by  dint  of  arms,  and  all  at  once,  as  in 
England,  it  had  only  been  established  on  the  con- 
tinent, and  particularly  in  France,  through  a  long 
series  of  slow  successive  events: — a  difference  of 
circumstances  this,  from  which  conse<]uence3  were 
in  time  to  arise  as  important  as  they  were  at  first 
difficult  to  be  foreseen. 

The  German  nations  who  passed  the  llhine  to 
conquer  Gaul  were  in  a  great  degree  independent ; 
their  princes  had  no  other  title  to  their  power,  but 
their  own  valour  and  the  free  election  of  the 
people ;  and,  as  the  latter  had  acquired  in  their 
forests  but  contracted  notions  of  sovereig^n  autho- 
rity, they  followed  a  chief  less  In  quality  of  subjects, 
than  as  companions  in  conquest. 

(liflerence, 

vvhii-h  ouly 

j>l<x1e  a  doc 

ndditionul 

tributes  to 

ficienl  fur  uy  puipu»e,  if  tlie  reader  shall  be  pleased  to  grant  thai 

a  material  change  was,  ni  the  time  of  the  conquest,  eflbctetl  in  ihe 

gokerniiient  then  uxistiiit',  and  is  ai^cordingly  dispuseil  to  admit  the 

jiroufs  tliat  will  presently  lie  laid  hcfoiHj  UilO,  uf  such  change  liavin;,' 

prepared  tbe  e»ubli»hiu<!Ut  of  thv  pitiaeut  ^uglish  c 


.deal  sy stums, 

1  the  coDceplioiia  of  men,     Nor  do  I  wish  to  e.\- 

vhicb,  in  the  opiiiiwi  ofsonie  personB.givingan 

and  dignity  to  the  English  govemuient,  uon- 

tlieir  love  aud  respect  for  it.     It  will  be  snf- 
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BesiJtis,  tliis  conquest  was  not  the  irruption,  of 
a  forelgTi  urmy,  which  only  takes  possession  of 
rortitied  towns  ; — it  was  the  general  invasion  of  a 
whole  people  in  search  of  new  habitations  ;  and, 
us  the  nuiiiber  of  the  cont^uerors  bore  a  great  pro- 
portion to  that  of  the  conijiiered,  who  were  at  the 
same  time  enervated  by  long  peace,  the  expedition 
was  no  sooner  completed  than  all  danger  tvas  at 
an  end,  and  of  course  their  union  also.  After  di- 
viding  among  themselves  what  lands  they  thought 
proper  to  occupy,  they  separated  ;  and  though  their 
tenure  was  at  first  only  precarious;,  yet,  tn  this  par- 
ticular, they  depended  not  on  the  king,  but  on  the 
general  assembly  of  the  nation.* 

UBderthe  kings  oi  the  first  race,  the  fiefs,  by  the 
mutual  connivance  of  the  leaders,  at  first  became 
annual  ;  afterwards,  held  for  life.  Under  the  de- 
scendants of  Charlemagne,  they  became  heredi- 
tary.f  And  when  at  lengtli  Hugli  Capet  etFected 
his  own  election,  to  the  prejudice  of  Charles  of 
Lorrain,  intending  to  render  the  crown,  which  in 
fact  was  a  fief,  hereditary  in  his  own  family,:];  he 

*  The  fiefs  were  originally  callud  Urra  jure  heneficii  conctMee;^ 
und  il  was  not  lill  under  ChnriEs  le  Grot  iliut  the  term  ^f/'began 
to  be  in  use.     See  BBHEficivK,  Gloit.  Du  Canse. 

f  Apud  Francot  vera,  tensim  ptdetentimque,  jure  kxreditario 
ad  tueredei  sabinde  tranaierunt  fevda :  quod  labenle  teoito  nono 
incepit.''      See  Feudum,  Du  Caiigc, 

J  Ilotoiiiun  has  proved  beyond  a  doubt,  in  Ma  Franco-Gailia, 

e  L'rown)orgratuiU)U3  dona. 


I"  Lands  grouted  by  right  (vested  i; 
tion.  —  Editoh. 

T  The  euaioui  slowly  und  jivngvessively  |)re»iuled  among  ibe 
Franks,  llial  tin;  fiefs  passed  by  hereditary  right  iliivclly  to  the  bi-ii^. 
This  comtnt-di'id  in  the  tuiirse  of  ilic  ninth  ctiilury.— EtilTott. 
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established  the  bereditarysliip  of  fiefs  as  n  general 
principle  ;  and  from  this  epoch  authors  date  the 
complete  establishment  of  the  feudal  system  in 
France. 

On  the  other  hand,  the  lords  who  gave  their 
suflFrages  to  Hugh  Capet  forgot  not  the  interest  of 
their  own  ambition.  They  completed  the  breach 
of  those  feeble  ties  which  subjected  tbem  to  the 
royal  authority,  and  became  every  where  indepen- 
dent. They  left  the  king  no  jurisdiction,  either 
over  themselves,  or  their  vassals  ;  they  reserved  the 
right  of  waging  war  with  each  other  ;  tbey  even 
assumed  the  same  privilege,  in  certain  cases,  with 
regard  to  the  king  himself;*  so  that  if  Hugh  Capet, 
by  rendering  the  crown  hereditary,  laid  the  founda- 
tion of  the  greatness  of  his  family,  and  of  the  crown 
itself,  yet  he  added  little  to  his  own  authority,  and 
acquired  scarcely  any  thing  more  than  a  nominal 
superiority  over  the  number  of  sovereigns  who  then 
swarmed  in  France,  t 

ihat,  under  die  two  first  races  of  kinga,  the  crown  of  France  was 
elective.  The  princes  of  the  reigning  family  had  nulbing  more  in 
their  favour  ihan  the  custom  of  choosing  one  of  that  house. 

•  The  principal  of  these  oases  was,  when  llie  king  refused  to 
npiKiint  judges  to  decide  a  diflerence  helwcen  himsolf  and  one  of 
his  first  barons ;  the  latter  bod  then  a  right  to  take  up  ai'uis  against 
(be  king ;  and  the  suhordinate  vassals  were  so  dependent  on  tbeir 
immediate  lords,  that  tbey  were  obliged  to  follow  them  against  the 
lunl  paramount.  St.  Louis,  though  the  power  of  the  crown  was  in 
his  time  much  increased,  wa»  obliged  t«  confirm  both  this  privilege 
of  the  first  barons,  and  ibis  obligation  of  tbeir  vassals. 

t  "  The  grandees  of  the  kingdom,"  says  Mezeray,  "  thought 
"  that  Hugh  Capet  ought  to  put  up  with  all  llteir  insults,  because 
"  they  bad  placed  the  crown  on  bis  bead  :  nay,  su  great  was  their 
"  licciilioustiess,  tfaai,  on  his  writing  Ip  Aiidebert,  viscount  of  Peri- 
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Hut  the  estEiblishment  of  the  feudal  system  iit 
England  was  an  immediate  and  sudden  consequence 
of  that  conquest  which  introduced  it.  Besides,  thia 
conquest  was  made  by  a  prince  who  kept  the  greater 
part  of  his  army  in  his  own  pay,  and  who  was 
placed  at  the  head  of  a  people  over  whom  he 
was  an  hereditary  sovereign, — circumstances  which 
gave  a  totally  different  turn  to  the  government  of 
that  kingdom. 

Surrounded  by  a  warlike,  though  a  conquered 
nation,  William  kept  on  foot  part  of  his  army.  The 
English,  and  after  them  the  Nortiuins  themselves, 
having  revolted,  he  crushed  both ;  and  the  new 
king  of  England,  at  the  head  of  victorious  troops, 
having  to  do  with  two  nations  lying  under  a  reci- 
procal check  from  the  enmity  they  bore  to  each 
other,  and,  moreover,  equally  subdued  by  a  sense 
of  their  unfortunate  attempts  of  resistance,  found 
himself  in  the  most  favourable  circumstances  for 
becoming  an  absolute  monarch  ;  and  his  laws,  thus 
promulgated  in  the  midst,  as  it  were,  of  thunder 
and  lightning,  imposed  the  yoke  of  despotism  both 
on  the  victors  and  the  vanquished. 

He  divided  England  into  sixty  thousand  two 
hundred  and  fifteen  military  fiefs,  all  held  of  the 
crown  ;  the  possessors  of  which  were,  on  pain  of 
forfeiture,  to  take  up  arms,  and  repair  to  his 
standard  on  the  first  signal :  he  subjected  not  only 


^-z; 


"  (pieux,  ordering  bim  to  raise  ibe  siege  be  had  laid  w  Tours,  and 
''  asking  him,  by  way  of  reproocb,  who  bad  made  \iua  a  risconnt  ? 
'■  ibm  nobleman  tiaugblily  aiiswcrerl,  not  you,  but  tho»e  toko  made 
kinij-     [Ce  n'esi  pua  voiis,  mais  ccux  »|ui  voiia  onl  fuil 
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tlie  common  people,  but  even  the  barons,  to  all 
the  rigours  of  the  feudal  g-ovemment :  he  even  itn- 
]ioE;ed  on  them  his  tymnnical  forest  lan^.* 

He  assumed  the  prerog-ative  of  imposing  taxes. 
He  invested  himself  with  the  whole  executive 
power  of  government.  But  what  was  of  the 
greatest  consequence,  he  arrogated  to  himself  the 
most  extensive  judicial  power  by  the  establishment 
of  the  court  which  was  called  Aula  Regis,— a  for- 
midable tribunal,  which  received  appeals  from  all 
the  courts  of  the  barons,  and  decided,  in  the  hist 
resort,  on  the  estates,  honour,  and  lives  of  the 
barons  themselves  ;  and  which,  being  wholly  com- 
j)osed  of  the  great  officers  of  the  crown,  removable 
at  the  king's  pleasure,  and  having  the  king  himself 
for  president,  kept  the  first  noblemen  in  the  king- 
dom under  the  same  controul  as  the  meanest  sub- 
ject. 

Thus,  while  the  kingdom  of  France,  in  conse- 
quence of  the  slow  and  gradual  formation  of  the 
feudal  government,  found  itself,  in  the  issue,  com- 
posed of  a  number  of  parts  simply  placed  by  each 
other,  and  without  any  reciprocal  adherence,  the 
kingdom    of  England    on  the  contrary,  from  the 

•  He  reserved  to  liiinsdf  an  exclusive  privilege  of  killing  game 
iliitmghnut  Eiiglniid,  uud  enacted  iLu  severest  peuaUics  on  all  who 
slioiild  ntiempt  it  without  his  penDission.  Thu  suppression,  or 
inlher  mitigiilioii  of  ihese  penalties,  was  oue  of  lh«  articles  of  ibc 
Ckaria  de  Fore»ta,  wliicli  ilie  borons  aftiimurds  obwined  hjf  forte 
of  ai-ms.  Nullui  de  cietero  amiltat  vitam,  titl  viembm,  pro  vcna- 
lioHe  noairA?     Cli.  deForesL  Art,  10. 


»  No  man  from  lieiieefortli  shull  lose  either  life  or  member  for 
killiin;  of  our  deer.  Tronslalioii  given  in  lluinioa.l's  Suiules  M 
liirge, — Editor. 
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sudden  and  violent  introduction  of  the  same  sys. 
tem,  became  a  compound  of  pnrta  united  by  the 
strong^Gst  ties  ;  and  the  re^al  autbority,  by  tbc 
pressure  of  its  immense  weig^lit,  consolidated  tbc 
whole  into  one  compact  indieaoluble  body. 

To  this  ditTerence  in  tbe  original  constitution  of 
France  and  England,  that  i%  iu  tbe  original  power 
of  tbeir  kings,  we  are  to  attribute  tbe  difference, 
»o  little  analogous  to  its  original  ciiiise,  of  their 
present  constitutions.  This  furnishes  the  solution 
of  a  problem  which,  I  must  confess,  for  a  long 
time  perplexed  me,  and  explains  the  reason  why, 
of  two  neighbouring  nations,  situated  almost  under 
the  same  climate,  and  having:  one  common  origin, 
the  one  bos  attained  the  summit  of  liberty,  tba 
other  baa  gradually  sunk  under  an  absolute  mo- 
narchy. 

In  France,  the  royal  authority  was  indeed  in- 
considerable ;    but    this   circumstance  was  by    no 
means   favourable    to    the    general    liberty.      Tbe  1 
lords  were  every  thing  ;  and  the  bulk  of  the  nation  i 
were  accounted  nothing.     Ail   those   wars  which  i 
were  made  on  the  king  liad   not  liberty  for   their  | 
object;  for  of  this  the  chiefs  already  enjoyed  too 
great  a  share  :  they  were  the  mere  effect  of  jtrivate 
ambition  or  caprice.     The  people  did  not  engage 
in  them  as  associates  in   tbe  support  of  a   cause 
common  to  all;  they  were  dragged,  blindfold,  and 
like  slaves,  to  the   standard   of  tlieir  leaders.     In 
the  mean  time,  as  the  laws,  by  virtue  of  which 
their  masters  were  considered  as  vassals,  had  no 
relation  to  those  by  wliich   they  were  themselves 
bound   as   subjects,    the    resistance,    of  which   they 
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were  made  the  inatriiments,  never  produced  any 
advantageous  consequence  in  their  favour,  nor  did 
it  establish  any  principle  of  freedom  that  was  ap- 
plicable to  them. 

The  inferior  nobles,  who  shared  in  the  inde- 
pendence of  the  superior  nobility,  added  the  effects 
of  their  own  insolence  to  the  despotism  of  so  many 
sovereigns  ;  and  the  people,  wearied  out  by  suffer- 
ings, and  rendered  desperate  by  oppression,  at 
times  attempted  to  revolt.  But,  being  parcelled 
out  into  so  many  different  states,  they  could  never 
perfectly  agree  either  in  the  nature  or  the  times 
of  their  complaints.  The  insurrections,  which 
ought  to  have  been  general,  were  only  successive 
and  particular.  In  the  mean  time,  the  lords,  ever 
uniting  to  avenge  their  common  cause  as  masters, 
fell  with  irresistible  advantage  on  men  who  were 
divided :  the  people  were  thus  separately,  and  by 
force,  brought  back  to  their  former  yoke  ;  and 
liberty,  that  precious  offspring,  which  requires  so 
many  favourable  circumstances  to  foster  it,  was 
everywhere  stifled  in  its  birth.* 

At  length,  when  by  conquests,  by  escheats,  or 
by  treaties,  the  several  provinces  came  to  be  re- 
united'\  to  the  extensive  and  continually  increasing 


•  It  iiiay  lie  seen  in  Mezeray,  liow  ilie  Fli-mings,  at  ilio  time 
of  the  great  revolt  whicb  was  caused,  as  lie  snjs,  "  by  llie  inveterate 
"  hatrLtl  or  the  nobles  (lea  gentila-liuumes}  egainsi  the  people  of 
"  Ghent,"  were  crusheil  by  the  uniuu  of  ahnost  all  [be  nobility  of 
France.     See  Mezeray,  Reign  of  Clmrlen 
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dominions  of  the  monarch,  they  became  subject 
to  their  new  master,  already  trained  to  obedience. 
The  few  privileges  which  the  cities  had  been  able 
to  preserve  were  little  respected  by  a  eovereig:n 
who  had  himself  entered  into  no  eng^ement  for 
that  purpose  ;  and,  as  the  re-unions  were  made  at 
diflferent  times,  the  king;  was  always  in  a  condition 
to  overwhelm  every  new  province  that  accrued  to 
him,  with  the  weight  of  all  those  he  already  pos. 


I 

^ft    root. 


As  a  farther  consequence  of  these  diiferences 
between  the  times  of  the  re-unions,  the  several 
parts  of  the  kingdom  entertained  no  views  of  as- 
sisting  each  other.  When  some  reclaimed  their 
privileges,  the  others,  long  since  reduced  to  sub- 
jection, had  already  forgotten  theirs.  Besides, 
these  privileges,  by  reason  of  the  differences  of 
the  governments  under  which  theproviuces  had  for- 
merly been  held,  were  also  almost  everywhere  dif- 
ferent :  the  circumstances  which  happened  in  one 
place  thus  bore  little  affinity  to  those  which  fell 
out  in  another  ;  the  spirit  of  union  was  lost,  or 
rather  had  never  existed  ;  each  province,  restrained 
within  its  particular  bounds,  only  served  to  ensure 
the  general  submission  ;  and  the  same  causes  which 
had  reduced  that  spirited  nation  to  a  yoke  of  sub- 
jection,  concurred  also  to  keep  them  under  it. 

Thus  liberty  perished  in  France,  because  it 
wanted  a  favourable  culture  and  proper  situation. 
Planted,  if  I  may  so  express  myself,  hut  just  be- 
neath the  surface,  it  presently  expanded,  and  sent 
forth  some  large  shoots ;  but,  having  taken  no 
root,   it   was  soon  plucked  up.      In  England,   on 
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the  contrary,  the  seed,  lying  at  a  great  depth,  and  I 
lit'iiig  covered  with  an  eiiormoHa  weight,   seemed  I 
at   firet  to  be  smothered  ;  but  it  vegetated  with  I 
the  greater  force ;    it  imbibed    a    more    rich    and  1 
abundant  nourishment ;  its  sap  and  juice  became  | 
better  assimilated,  and  it  penetrated  and  filled  up  I 
with  its  roots  the  whole  body  of  the  soil.     It  was  tba  J 
excessive  power  of  the  king  which  made  England  I 
free,  because  it  was  this  very  excess  that  gave  rise  I 
to  the  spirit  of  union,  and  of  concerted  resistance.  | 
Possessed  of  extensive  demesnes,  the  king  found  I 
himself  independent :  invested  with  the  most  for- 
midable prerogatives,  he  crushed  at  pleasure  the 
most  powerful  barons  In  the  realm.     It  was  only 
by   close  and    numerous  confederacies,  therefore, 
that  these  could  resist  his  tyranny  ;  they  even  were 
compelled    to  associate  the  people  in    them,    and 
make  them  partners  of  public  liberty. 

Assembled  with  their  vassals  in  their  great  halls, 
where  they  dispensed  their  hospitality,  deprived 
of  the  amusements  of  more  polished  nations  ;  na- 
turally inclined,  besides,  freely  to  expatiate  on 
objects  of  which  their  hearts  were  full ;  their 
conversation  naturally  turned  on  the  injustice  of 
the  public  impositions,  on  the  tyranny  of  the  ju- 
dicial proceedings,  and,  above  all,  on  the  detested 
forest  laws. 

Destitute  of  an  opportunity  of  cavilling  about 
the  meaning  of  laws,  the  terms  of  which  were 
precise,  or  rather  disdaining  the  resource  of  so- 
phistry, they  were  naturally  led  to  examine  the 
first  principles  of  society ;  they  inquired  into  the 
foundations  of  human   authority,  and  became  con- 
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vinced,  that  puwur,  when  its  abject  is  not  the 
good  of  tliosc  whu  arc  subject  to  it,  is  nothing' 
more  than  the  right  of  the  strongest,  and  raay  be 
repressed  by  the  exertion  of  a  eimilar  right. 

The  different  orders  of  the  feudal  government, 
as  established  in  England,  being  connected  by 
tenures  exactly  similar,  the  same  maxims  which 
were  laid  down  as  true  against  the  lord  para- 
mounf,  in  behalf  of  the  lord  of  an  upper  6('f, 
were  likewise  to  he  admitted  against  the  latter,  in 
behalf  of  the  owner  of  an  inferior  fief.  The  same 
maxims  were  also  to  be  applied  to  the  possessor 
of  a  still  lower  fief:  they  farther  descended  to  tlie 
freeman,  and  to  tlie  peasant:  and  the  spirit  of 
liberty,  after  having  circulated  through  the  dif- 
ferent branches  of  the  feudal  subordination,  thus 
continued  to  flow  through  successive  homogeneous 
channels ;  it  forced  a  passage  into  the  remote*t 
ramifications  ;  and  the  principle  of  primeval 
equality  became  every  where  diffused  and  esta- 
blished: a  sacred  principle,  which  neither  injustice 
nor  ambition  can  erase  ;  which  exists  in  every 
breast,  and,  to  exert  itself,  requires  only  to  be 
awakened  among  the  numerous  and  oppressed 
classes  of  mankind ! 

But  when  the  barons,  whom  their  personal  con- 
sequence had  at  first  caused  to  be  treated  with 
caution  and  regard  by  the  sovereign,  began  to  be 
no  longer  so, —  when  the  tyrannical  laws  of  the 
Conqueror  became  still  more  tyrannically  executed, 
— the  confederacy,  for  which  the  general  oppres- 
sion had  paved  the  way,  instantly  took  place.  The 
lord,    the    vassal,    the    inferior    vassal,    all   united. 
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Tbey  even  Implored  the  assistance  of  the  peasants 
and  cottagers ;  and  the  haughty  aversion  with 
which  on  the  continent  the  nobility  repaid  the  in- 
dustrious hands  that  fed  them,  was,  In  England, 
compelled  to  yield  to  the  pressing  necessity  of 
setting  bounds  to  the  royal  authority. 

The  people,  on  the  other  hand,  knew  that  the 
cause  they  were  called  upon  to  defend  was  a  cause 
common  to  all ;  and  they  were  sensible,  besides, 
that  they  were  the  necessary  supporters  of  It.  In- 
structed by  the  example  of  their  leaders,  they 
spoke  and  stipulated  conditions  for  themselves : 
they  insisted  that,  for  the  future,  every  Individual 
should  be  entitled  to  the  protection  of  the  law ; 
and  thus  did  those  rights  with  which  the  lords  had 
strengthened  themselves,  in  order  to  oppose  the 
tyranny  of  the  crown,  become  a  bulwark  which 
was  in  time  to  restrain  their  own. 


CHAPTER  II. 


^  second  Adoantage  England  had  over  France  : — 
it  formed  one  midivided  State. 

It  was  In  the  reign  of  Henry  the  First,  about 
forty  years  after  the  conquest,  that  we  see  the 
above  causes  begin  to  operate.  This  prince,  hav- 
ing ascended  the  throne  to  the  exclusion  of  his 
elder  brother,  was  sensible  that  he  had  no  other 
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means  to  maintain  his  power  than  by  gaining'  tlie 
affection  of  his  subjects ;  but  at  tlie  same  time  he 
perceived  that  it  must  be  the  affection  of  tlie  whole 
nation  :  he,  therefore,  not  only  mitigated  the  rigour 
of  the  feudal  laws  in  favour  of  the  lords,  but 
also  annexed  as  a  condition  to  the  charter  he 
granted,  that  the  lords  should  allow  the  same  free- 
dom to  their  respective  vassals.  Care  was  even 
taken  to  abolish  those  laws  of  the  Conqueror 
which  lay  heaviest  on  the  lower  classes  of  the 
people.* 

Under  Henry  the  Second,  liberty  took  a  farther 
stride ;  and  the  ancient  frial  liy  jury,  a  mode  of 
procedure  which  is  at  present  one  of  the  most  va- 
luable parts  of  the  English  law,  made  again,  though 
imperfectly,  its  appearance. 

But  these  causes,  which  had  worked  but  silently 
and  slowly  under  the  two  Henries,  M'ho  were 
princes  in  some  degree  just,  and  of  great  capacity, 
manifested  themselves  at  once  under  the  despotic 
reign  of  king  John.  The  royal  prerogative,  and 
the  forest  laws,  having  been  exerted  by  this  prince 

"  Amongst  others,  the  law  of  tlie  Cvrfeu. — It  might  be  mnlter 
of  cmious  discussion  to  eDf^uire  what  the  Angio-Smton  govern- 
ment woulil  in  process  of  lime  have  become,  and  of  i^ourso  the 
govcniinent  of  England  be  al  the  p-esent  time,  if  the  event  of  the 
conquest  hail  never  laten  place  ;  which,  by  conferring  an  immense 
a*  veil  Bs  unusual  power  on  the  bead  of  the  feudul  system,  com- 
pelled the  nobility  to  coniract  a  lusting  and  sincere  union  with  the 
people.  It  is  very  )irohable  that  ibe  English  government  would 
at  ibis  day  be  the  same  as  thai  which  loug  prevjiled  in  Scotland 
(where  the  king  and  nobles  engrossed,  jointly  or  by  liims,  tile 
fhete  power  of  the  state) ;  the  same  as  in  Sweden,  the  same  as  in 
Deoroark, — countries  whence  the  Anglo-Saxons  came. 
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to  a  degree  of  excessive  severity,  be  soon  bebeld- 
a  general  confederacy  formed  against  bim  : — and 
here  we  must  observe  another  circumstance,  highly 
advantageous,  as  well  as  peculiar,  to  England. 

England  was  not,  like  France,  an  aggregatioa 
of  a  number  of  diflPerent  sovereignties :  it  formed 
but  one  state,  and  acknowledged  but  one  master, 
one  general  title.  The  same  laws,  the  same  kind 
of  dependence,  consequently  the  same  notions,  the 
same  interests,  prevailed  throughout  the  whole. 
The  extremities  of  the  kingdom  could,  at  all  times, 
unite  to  give  a  check  to  the  exertions  of  an  unjust 
power.  From  the  river  Tweed  to  Portsmouth, 
from  Yarmouth  to  the  Land's  End,  all  was  in 
motion  :  the  agitation  increased  from  the  distance, 
like  the  rolling  waves  of  an  extensive  sea ;  and 
the  n)onarch,  left  to  himself,  and  destitute  of  re- 
sources, saw  himself  attacked  on  all  sides  by  an 
universal  combination  of  his  subjects. 

No  sooner  was  the  standard  set  up  against 
John,  than  his  very  courtiers  forsook  him.  In 
this  situation,  finding  no  part  of  bis  kingdom  less 
irritated  against  him  than  another,  having  no  de- 
tached province  which  he  could  engage  in  bis 
defence  by  promises  of  pardon  or  of  peculiar  con- 
cessions, the  trivial  though  never-failing  resources 
of  government,  he  was  compelled,  with  seven  of 
his  attendants,  all  that  remained  with  him,  to  sub- 
mit himself  to  the  disposal  of  his  subjects, — and  he 
signed  at  Runing-Mead*  the  charter  of  the  Forest, 
together  with  that  famous  charter,  which,  from  its 

•  Anno  121  :>. 
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superior  and  extensive  importance,  is  denominated 
Magna  Chnrta. 

Uy  the  former  the  most  tyrannical  parts  of  the 
forest  laws  were, abolished  j  and  by  the  latter,  the 
rigour  of  the  feudal  laws  was  greatly  mitigated  in 
favour  of  the  lords.  But  this  charter  did  not  stop 
there ;  conditions  were  also  stipulated  in  favour 
of  the  numerous  body  of  the  people  who  had  con- 
curred to  obtain  it,  and  who  claimed,  with  sword  in 
hand,  a  share  in  that  security  it  was  meant  to  esta- 
blish. It  was  hence  instituted  by  the  Great  Charter, 
that  the  same  services  which  were  remitted  in 
favour  of  the  barons  should  be  in  like  manner 
remitted  in  favour  of  their  vassals.  This  charter 
moreover  established  an  equality  of  weights  and 
measures  throughout  England ;  it  exempted  the  mer- 
chants from  arbitrary  imposts,  and  gave  them  liberty 
to  enter  and  depart  the  kingdom  at  pleasure  :  it 
even  extended  to  the  lowest  orders  of  the  state, 
since  it  enacted,  that  the  villain,  or  bondman, 
should  not  be  subject  to  the  forfeiture  of  his  imple- 
ments of  tillage.  Lastly,  by  the  thirty-ninth 
article  of  the  same  charter,  it  was  enacted,  that  no 
subject  should  be  exiled,  or  in  any  sliape  what- 
ever molested,  either  in  his  person  or  effects,  other- 
wise than  by  judgment  of  his  peers,  and  according 
to  the  law  of  the  land  ;*— an  article  so  important, 


•  "  Nullus  liber  homo  eapialor,  vel  impriaonetur,  vel  dissesialur 
"  de  libero  teneiiiento  suo,  vel  liberialibiin,  vel  liberia  conauetudi- 
"  nibiiB  suis  ;  aul  utlngclur,  out  exiileiur,  aut  aliquo  inodo  desiru- 
"  aiuT ;  nee  super  eum  ibiinus,  nee  super  emn  mitiemua,  nisi  per 
"  Ugule  judii-iuin  iiariuin  quorum,  vel  per  legem  teme.     Nu)H 
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that  it  may  be  said  to  comprehend  the  whole  end 
and  design  of  political  societies: — and  from  that 
moment  the  English  would  have  been  a  free  people, 
if  there  were  not  an  immense  distance  between  the 
making  of  laws,  and  the  observing  of  them. 

But  though  this  charter  wanted  most  of  those 
supports  which  were  necessary  lo  ensure  respect  to 
it, — though  it  did  not  secure  to  the  poor  and  friend- 
less any  certain  and  legal  methods  of  obtaining  the 
execution  of  it  (provisions  which  numberless  trants- 
gresBions  nlone  could,  in  process  of  time,  point 
out)} — yet  it  was  a  prodigious  advance  towards  the 
establishment  of  public  liberty.  Instead  of  the  ge- 
neral maxims  respecting  the  rights  of  the  people 
and  the  duties  of  the  prince  (maxims  against  which 

"  vendemus,  nullinegabitnus,  a«t  (lifleremus.jiisiitiam  vtireciuui,"" 
Magna  Chart,  cap.  \xix. 


B  No  freeman  aball  be  t&kcn,  or  iitijirisoDcd,  or  be  disseised  of 
bis  freehold,  or  liberlieii,  or  free  cuslouis,or  be  outlawed,  dt  exiled, 
or  any  ctLcrwise  desin^yed  ;  nor  vill  we  pais  upon  him,  nor  cun- 
demn  him,  bni  by  lawful  judgment  of  bia  peers,  or  by  the  Ian  of 
ihe  land.  We  will  sell  to  no  nian,  we  will  not  deny  ordefer  to  any 
man,  euher  jiuliue  or  right. — To  ibis  iranslaiion,  giren  in  RuiT- 
hi'ad's  Statutes  at  Large,  the  following  note  is  annexeil.  "  The 
"  words  above,  mnrlied  in  italics,  do  by  no  means  expitss  the  sense 
"  of  the  original.  The  two  verbs,  ifcimwand  millemun,  evidently 
"  stand  iu  coutrndistineiioD  to  each  other,  and  ore  indeed  mucb 
"  easier  expounded  than  traiiHJaied  ;  therefore  we  cannot  do  better 
"  than  recur  lo  Lord  Coke's  Exposition,  which  is  m  follows  ;  '  No 
"  '  mnn  Rball  be  condemned  at  ibe  king's  soil,  cither  before  the 
"  '  king  in  his  bench,  where  the  pleas  are  coram  rrge,  (and  so  are 
"  '  the  words  nee  ivpir  evm  ibimas,  to  be  understood),  nor  before 
"  ■  any  other  commissioner  or  Judge  wbaiever  (and  so  are  the 
"  'words  tieciuptteum  iNt(/«nMiM,iobeunderbiood).'"' — Editor. 
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ambition  perpetuatly  contends,  and  which  it  sonie- 
times  even  openly  and  absolutely  denies),  here  was 
substituted  a  written  law,  ihat  is,  a  truth  admitted 
by  all  parties,  which  no  longer  required  the  support 
of  argument.  The  rights  and  privileges  of  the 
individual,  as  well  in  his  person  as  in  bis  property, 
became  settled  axioms.  The  Great  Charter,  at 
first  enacted  with  so  much  solemnity,  and  after- 
wards confirmed  at  the  beginning  of  every  succeed- 
ing reign,  became  like  a  general  banner  perpetually 
set  up  for  the  union  of  ail  classes  of  the  people; 
and  the  foundation  was  laid  on  which  those  equita- 
ble laws  were  to  rise,  which  offer  the  same  assis- 
tance to  the  poor  and  weak,  as  to  the  rich  and 
powerful.* 

Under  the  long  reign  of  Henry  the  Third,  the 
differences  which  arose  between  the  king  and  the 
nobles  rendered  England  a  scene  of  confusion. 
Amidst  the  vicissitudes  which  the  fortune  of  war 
produced  in  their  mutual  conflicts,  the  people  be- 
came still  more  and  more  sensible  of  their  impor> 

■  The  reader,  to  be  more  fully  convinced  of  ilie  realilj-  of  ihe 
causes  U>  which  the  liberty  of  Eiigluud  lioa  been  liere  ascribed,  as 
well  as  of  ihe  truth  of  the  observations  mndc  at  [he  same  time  on 
the  silualion  of  the  people  of  France,  needs  only  to  compai'e  the 
Great  Chnrter.  so  extensive  in  its  provisions,  and  in  which  the 
barons  stipulated  in  favoui  even  of  the  boiidman,  witli  the  treaty 
coDckded  at  St.  Manr,  October  29,  1465,  between  Louis  XI.  and 
several  of  the  princes  and  peers  of  France.  In  this  treaty,  wbieh 
was  made  in  order  to  terminate  a  war  that  was  called  the  war  for 
the  public  good  (pro  bono  publico),  no  proviDion  was  made  bat 
concerning  the  poriicular  power  of  a  few  lords  :  not  a  word  was  in- 
serted in  favour  of  the  people.  It  may  be  seen  at  large  in  the 
jattificaliics  annexed  to  the  Mcmoires  dp  Philippe  de  Cn- 
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tance,  and  so  did,  in  consequence,  both  the  king 
and  the  barons  aim.  Alternately  courted  by  both 
parties  they  obtained  a  continuation  of  the  Great 
Charier,  and  eren  the  addition  of  new  pri?ileges> 
by  the  statutes  of  Merton  and  of  Marlcbridg^. 
But  I  hasten  to  reach  the  grand  epoch  of  the  reign 
of  Edward  the  first, — a  prince  who,  from  his  nu- 
merous and  prudent  laws,  has  been  denominated  the 
English  Justinian. 

Possessed  of  great  natural  talents,  and  succeed- 
ing a  prince  whose  weakness  and  injustice  had  ren- 
dered his  reign  unhappy,  Edward  was  sensible  that 
nothing  but  a  strict  administrution  of  justice  cuuld, 
on  the  one  side,  curb  a  nobility  whom  the  troubles 
of  the  preceding  reign  had  rendered  turbulent,  and, 
on  the  other,  appease  and  conciliate  the  people,  by 
securing  the  property  of  individuals.  To  this  end, 
he  made  jurisprudence  the  principal  object  of  his 
attention  ;  and  so  much  did  it  improve  under  his 
care,  that  the  mode  of  process  became  fixed  and 
settled  ;  Judge  Hale  going  even  so  far  as  to  alErm, 
that  the  English  laws  arrived  at  once,  et  quasi  per 
aallum,"'  at  perfection,  and  that  there  was  more  im- 
provement made  in  them  during  ihe  Jirst  thirteen 
years  of  the  reign  of  Edward,  than  in  all  the  ages 
since  his  time. 

But  what  rendersthisiera  particularly  interesting, 
is,  that  it  affords  the  first  instance  of  the  admission 
of  the  deputies  of  towns  and  boroughs  into  parlia- 
nient.* 

"  1  imun  llitrir  legal  origin  j  for  tlic  earl  of  LciccslL'i',  «Uo  ]n„l 


'  .\itd  tiB  iIidukIi  by  u  lcu]>. — Ediiur. 
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Kihvard,  continually  engaged  in  wars,  either 
against  Scotland  or  on  the  continent,  seeing  more- 
over Iiis  demesnes  considernbly  diminished,  was  fre- 
quently rednced  to  the  most  pressing  necessities. 
But,  though,  in  consequence  of  the  spirit  of  the 
times,  he  frequently  indulged  himself  in  particular 
act8  of  injustice,  yet  be  perceived  that  it  was  impos- 
sible to  extend  a  general  oppression  over  a  body  of 
nobles,  and  a  people,  wlio  so  well  knew  liow  to 
unite  in  a  common  cause.  In  order  to  rftise  subsi- 
dies, therefore,  be  was  obliged  to  employ  a  new 
method,  and  to  endeavour  to  obtain,  through  the 
ctmsent  of  the  people,  what  hie  predecessors  bad 
hitUerto  expected  from  tlieir  own  power.  The 
sheriffs  were  ordered  "  to  invite  the  towns  and  bo- 
roughs of  the  different  counties  to  send  deputies 
to  parliament  ;~and  it  is  from  this  a>ra  tliat 
we  are  to  date  the  origin  of  the  bouse  of  commons." 

It  must  be  confessed,  however,  tbat  these  depu- 
usurped  the  jwiwer  during  ]iart  of  ilie  preceding  reijpi,  Lad  called 
such  deputies  up  to  parliaiuent  before. 
*  Auno  1295. 


"  Alibou^li  the  GrHt  writ  o(  sidhuiuiis  of  knigkli  of  thires  to 
]i:irliajueDl,  exiaiit  on  record,  which  cwnes  near  Ui  the  Tonn  now  m 
long  in  use,  is  \a  the  49th  yeur  of  Henry  III.,  atid  the  first  regular 
suniinoDS  we  meet  with,  directed  (o  the  sheriff  for  the  elcciion  of 
cilizeuf  and  biirgtuea,  is  in  the  3.3rd  of  Edward  I.,  ibere  is  the 
sitongesl  presunijiiive  evidence  ihul  the  commons  iverea  part  of  the 
]>arliitineiil  soon  after  the  contjuest,  or  at  least  very  early  in  ibe  reign 
of  Henry  HI.  The  2ath  of  Edward  I.,  which  conliniis  Magna 
CbRTla  and  tlic  darter  of  the  Forest,  recites,  that  they  "  were 
"  made  by  evmmon  aiieni  of  all  the  rtalm/'  and  a  statute  of  the 
Idth  of  Edward  II!.,  found  in  the  appendix,  "  consisting  of  obso- 
"  lele  and  curious  acts,''  annexed  to  vol.  ix.  of  HulTheud's  Slalules 
ill  liuri^t,  speak*'  Vf  t  hwjv  siironi^ly,  ihm  Magna  Chartu  and  foriner 
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ties  of  the  people  were  not,  at  first,  possessed  of 
any  considerable  authority.  They  were  far  from 
enjoying  those  extensive  privileges  which,  in  these 
days,  constitute  the  house  of  commons  a  collateral 
part  of  the  government :  they  were  in  those  times 
called  up  only  to  provide  for  the  wants  of  the  king, 
and  approve  the  resolutions  taken  by  him  and  the 
assembly  of  the  lords.*     But  it  was  nevertheless  a 

^  Tbo  end  mentioned  in  the  summons  sent  to  the  lords,  was  de 
nrv/iiix  m^iih  rrym*  (ractaturi,  et  consilium  impensuri  :^*  the  requi- 
nilion  wnt  to  the  commons  was,  ad  faciendum  et  consentien- 
J^m.^^  The  (tower  enjoyed  by  the  latter  was  even  inferior  to  what 
i\w\  might  have  expected  from  the  summons  sent  to  them.  "  In 
**  mant  of  tlie  ancient  statutes  they  are  not  so  much  as  named ;  and 
in  Movoral,  even  when  they  are  mentioned,  they  are  distinguished 
*  as  )H'titioners  merely,  the  assent  of  the  lords  being  expressed  in 
contrndistinction  to  Uie  request  of  the  commons.*' — See  on  this 
aul^ect  the  preface  >^  to  the  Collection  of  the  Statutes  at  large,  by 
Kuifhcad,  and  the  authorities  quoted  tlierein. 


•« 
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statutes,  which  it  confirms  in  all  points,  were  made  '^  par  le  toy,  ses 
pien,  et  la  communalte  de  la  terre  pur  commun  profit  de  poeple*' 
(by  tlie  king,  his  peers,  and  the  commonalty,  or  commons,  of  the 
land,  for  the  general  advantage  of  the  people.)  Testimony  so 
derived  is  surely  more  to  be  regarded  than  the  partial  construction 
of  modem  writers. — Editor. 

^^  Concerning  weighty  affairs  of  the  kingdom  to  deliberate  and 
alTord  counsel. — Editor. 

''  To  do  and  consent* — Editor. 

^^  The  following  are  among  the  interesting  notes  attached  to  this 
preface,  to  tlie  whole  of  which,  though  long,  the  editor  concurs  in 
directing  the  attention  of  the  reader.  "  Throughout  the  reign  of  Ed. 
''  I.  the  assent  of  the  commons  is  not  once  expressed  in  any  of  the 
*'  enacting  clauses ;  nor  in  the  reigns  ensuing,  till  the  9th  of  Ed. 
"  III.,  nor  in  any  of  the  enacting  clauses  of  16  R.  II.  Nay, 
««  even  so  low  as  11.  VI.,  from  tlie  beginning  till  the  8th 
**  year  of  his  reign,  the  assent  of  the  commons  is  not  once  ex- 
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great  point  gained,  to  have  obtained  tlie  rigbt  of 
uttering-  tlieir  complaints,  assembled  in  a  body  and 
in  a  legal  way — to  have  acquired,  instead  of  a  dan- 
gerous resource  of  insurrections,  a  lawful  and  re- 
gular mean  of  influencing  the  motions  of  tlie  go- 
vernment, and  thenceforth  to  have  become  a  part  of 
it.  Whatever  disadvantage  might  attend  thefitation 
at  first  allotted  to  the  representatives  of  the  people, 
it  was  soon  to  be  compensated  by  the  preponde- 
rance the  peojile  necessarily  acquire,  when  they  are 
enabled  to  act  and  move  with  method,  and  espe- 
cially with  concert.* 

And  indeed  this  privilege  of  naming  repreBenta- 
tives,  insignificant  as  it  might  then  appear,  pre- 
sently manifested  itself  by  the  most  considerable  ef- 
fects.    In  spite  of  his  reluctance,  and  after  many 


*  France  hail  indeed  also  lier  assemblies  of  ihe  geneml  estates  of 
the  kingdom,  in  the  same  manner  as  England  had  lier  parliament  i 
bnt  then  it  was  only  the  deputies  of  tlic  towns  witbin  tbe  particulat 
domun  of  the  crown,  that  is,  for  a  very  small  jiart  of  the  nation, 
who,  uudiT  the  Dume  of  the  l/iird  etiale,  were  admitted  in  those 
ect&les ;  and  it  is  easy  to  conceive  that  they  acrjiiire  do  great  influ- 
ence in  an  assembly  of  sovereign;*  wlio  gave  tbe  law  tu  their  lord 
paramount.  Hence,  when  these  disappeared,  the  maxim  became 
iinniediately  eslablisbwi.  The  will  of  Ike  kin,/  U  the  will  of  Ihe 
law: — it)  old  French,  Que  veut  le  rot/,  ee  veul  la  lot/. 


"  preSBcd  in  any  enacting  clause.'' — "  See  also  Hen.  Vll.,  wliere 
''  many  statutes  are  said  to  be  mode  by  the  advice  and  aMenC  of  the 
"  lords  spiritual  ami  temiKtml,  and  at  llie  supplication  of  the 
"  commons  ;  at  other  limes,  at  tbe  reqtiett, — soinelimes  tbe  prayer, 
"  of  tbe  eommont.'' — "  Some  of  our  ancient  staluiesnin  in  the  fonn 
"  of  pelition  and  answer,  such  as  Aniculi  Cleri,  9  Ed.  IJ.  Stat. 
'  1." — Kditor. 
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erasoDS  unworthj  oiso  gremU  m  king;  Edward  was 
obliged  to  confirm  the  Great  Clnrter;  be  even 
confirmed  it  eleren  times  in  tbe  coorse  of  bis  reigpi. 
It  was  moreover  enacted,  tbat  whatever  should  be 
done  contrary  to  it,  should  be  null  and  void  ;  that 
it  should  be  read  twice  a  year  in  all  cathedrals ;  and 
that  the  penalty  of  excommunication  should  be  de- 
nounced against  any  one  who  should  presume  to 
violate  it.* 

At  length  he  converted  into  an  established  law 
a  privilege  of  which  the  English  had  hitherto  had 
only  a  precarious  enjoyment ;  and,  in  the  statute 
de  tallagio  non  concedendo^  he  decreed,  that  no 
tax  should  be  laid,  nor  impost  levied^  without  the 
joint  consent  of  tbe  lords  and  commons.!  A  most 
important  statute  this,  which,  in  conjunction  with 
Magna  Charta,  forms  the  basis  of  the  English 
constitution.  If  from  the  latter  the  English  are 
to  date  the  origin  of  their  liberty,  from  the  former 
they  are  to  date  tbe  establishment  of  it :  and  as 
tbe  Great  Charter  was  the  bulwark  that  protected 
the  freedom  of  individuals,  so  was  the  statute  in 
question  the  engine  which  protected  the  charter 

*  Confirmationes  Cbartanini,  cap.  2,  3,4. 

f  "  Nullam  tallagium  vel  auxilium,  ])cr  iios,  Tel  haeredes 
'*  Do»tro8,  in  regno  nostro  ponatur  sen  levelur,  sine  Toluntate  et 
"  assensa  arcbiepiscoponim,  episcoporum,  coiniium,  baronum. 
'*  militum,  burgensium,  et  aliormn  liberonim  hominuni  de  regno 
-'  no«tro.">*    Slat.  an.  34  Ed.  I. 


>^  No  tallage  or  aid  shall  be  taken  or  levied  by  us  or  our  heirs  in 
our  realm,  without  the  good  will  and  assent  of  archbishops,  bishops, 
earls,  barons,  knights,  burgesses,  and  other  freeuien  of  the  land.«> 
Translation  giren  in  Ruffhead's  statutes  at  large. — Editor. 
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itself,  anJ  by  tlic  help  of  which  the  people  were 
thenceforth  to  malie  legal  conqiieets  over  the  au- 
thority of  the  crown. 

This  is  the  period  at  which  we  niiiat  stop,  in 
order  to  take  a  distant  view,  and  contemplate  the 
different  prospect  which  the  rest  of  Europe  then 
presented. 

The  efficient  causes  of  slavery  were  daily  ope- 
rating, and  gaining  strength.  The  independence 
of  the  nobles  on  the  one  hand,  the  ignorance  and 
weakness  of  the  people  on  the  other,  continued  to 
be  extreme  :  the  feudal  government  still  continued 
to  diffuse  oppression  and  misery  ;  and  sucli  was 
the  confusion  of  it,  that  it  even  took  away  all  hopes 
of  amendment. 

France,  still  bleeding  from  the  extravagance  of 
a  nobility  incessantly  engaged  in  groundless  wars, 
either  with  each  other,  or  with  the  king,  was 
again  desolated  by  the  tyranny  of  that  same  nobi- 
lity, haughtily  jealous  of  their  liberty,  or  rather  of 
their  anarchy.*  The  people,  oppressed  by  those 
who  ought  to  have  guided  and  protected  them, 
loaded  with  insults  by  those  who  existed  by  their 
labour,  revolted  on  all  sides.  But  their  tumuUuons 
insurrections  had  scarcely  any  other  object  than 


*  Nut  con  ten  led  wiili  oppression,  iLey  added  insult.  "  Wben 
"  ihe  gentry,"'  says  Mezeray,  "  pillaged  and  coniiiiitti'd  exactions 
"  on  tlie  peasantry,  they  called  tbe  pour  suiTerer,  in  derision, 
"  Jaipiei  bojihomme  (goodman  Jumps),  TTiis  gave  riae  toalurioiis 
"sedUion,  which  was  calied  llie  Jai/u     '       "   '  " 

"111  -    ■"'-      -  -  '^-      ^■--"-  :- 


lo  a  lurid  1 
It  bejjan  at  Beauvai 

.^..,....(j    ..^ nioal   ol   ihe  provinces  of 

,  _ A  appealed  but  by  the  destruction  of  part  of 

"  iliOBf  unhappy  victim!),  tlirrusands  of  whom  were  slaiighlti'ed," 


ic  year   1357,  extending  itself  i 
"  France,  and  > 
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that  of  giving  vent  to  the  anguish  with  which  their 
hearts  were  filled.  They  had  no  thoughts  of  enter- 
ing into  a  general  combination  ;  still  less  of  chang- 
ing the  form  of  the  government,  and  laying  a  re- 
gular plan  of  public  liberty. 

Having  never  extended  their  views  beyond  (he 
fields  they  cultivated,  they  had  no  conception  of 
those  different  ranks  and  orders  of  men,  of  those 
distinct  and  opposite  privileges  and  prerogatives, 
which  are  all  necessary  ingredients  of  a  free  consti- 
tution. Hitherto  confined  to  the  same  round  of 
rustic  employments  they  little  thought  of  that  com- 
plicated fabric,  which  the  more  informed  themselves 
cannot  but  with  difficulty  comprehend,  when,  by  a 
concurrence  of  favourable  circumstances,  the  struc- 
ture has  at  length  been  reared,  and  stands  displayed 
to  their  view. 

In  their  simplicity  they  saw  no  other  remedy 
for  the  national  evils  than  the  general  establishment 
of  the  regal  power,  that  is,  of  the  authority  of 
one  common  uncontrolled  master,  and  only  longed 
for  that  time,  which,  while  it  gratified  their 
revenge,  would  mitigate  their  sufferings,  and  re- 
duce to  the  same  level  both  the  oppressors  and  the 


The  nobility,  on  the  other  hand,  bent  solely  on 
the  enjoyment  of  a  uiomentary  independence,  irre- 
coverably lost  the  affection  of  the  only  men  who 
might  in  time  support  them  ;  and,  equally  regard- 
less of  the  dictates  of  hnmanJty  and  of  prudence, 
they  did  not  perceive  the  gradual  and  continual 
advances  of  the  royal  authority,  whioli  was  soon  to 
overwhelm  them    all.     Already  were  Normandy, 
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Anjou,  Lan^edoc,  and  Tonraine,  re-united  to  tlie 
crown :  Uauphin^j  Champagne,  and  part  of  Giii- 
enno,  \Fere  soon  to  follow  :  France  was  doomed  at 
length  to  see  the  reign  of  Louis  the  Eleventh ;  to 
see  her  general  estates  first  become  useless,  and  he 
afterwards  abolished. 

It  was  the  destiny  of  Spain  also  to  behold  her 
several  kingdoms  united  under  one  head  ;— she  was 
fated  to  be  in  time  ruled  by  Ferdinand  and  Charles 
the  Fifth.*  And  Germany,  where  an  elective 
crown  prevented    the    re-u?twns,f  was  indeed  to 


*  Spain  wus  originally  divided  inio  Iwcke  kingdoms,  Iwsides 
principalities,  which,  by  trenties,  and  especially  by  conr^uesui,  were 
collected  intu  three  kingdoms;  those  of  Castile,  Arogon,  and 
GraDado.  Ferdinand  ibe  Firth,  king  of  Aragon,  married  Isabella, 
<jueen  of  Castile ;  they  made  a  joint  cuiiquest  of  llie  kingdom  of 
Granada;  and  these  ibrec  kingdoms,  thus  united,  descended,  in 
1516,  lo  their  grandson  Charles  V,  and  fanned  the  Spanish  monar- 
cUy,  At  this  a3ra,  the  kings  of  SjKiin  began  lo  be  absolnle ;  and 
the  stales  of  the  kingdoms  of  Castile  and  Leon,  "  assembled  at 
"  Toledo,  in  the  month  of  November,  1639,  were  the  last  in  which 
"  the  three  orders  met ;  that  is,  the  grandees,  the  ecclesiastics,  and 
"  the  deputes  of  the  towns."     See  Ihg  Hiitory  of  Spain,  by  Per- 

+  The  kingdom  of  France,  as  it  stood  under  Hugh  Cupet  and 
his  next  guccessors,  may,  with  a  great  degreo  of  exactness,  be  com- 
pared with  ihe  German  empire  :  but  the  imperial  crown  of  Germany 
having,  through  a  conjunction  of  cirenm stances,  continued  elective, 
ihu  emperors,  ihougk  vested  with  more  high-sounding  prerogatives 
than  even  the  kings  of  France,  laboured  under  very  casenlial  dis- 
adTanlBges :  tliey  could  not  pursue  a  plan  of  aggrandisement  with 
lh«gftme  steadiness  as  u  line  of  hcredilavy  sovereigns  usually  do  ; 
Md  the  right  to  elect  them,  enjoyed  by  the  greater  princes  of 
Germany,  procured  a  sufficient  power  to  these,  to  protect  them- 
selves, as  well  as    the    inferior  lords,  against  the  power  of  the 
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iio»]iuro  II  few  free  cities;  but  her  people,  parcelledl 
into  »o  Hini\y  diiferont  dominions,  were  destined  to  i 
rcmniii  subject  lo  tlic  arbitrary  yoke  of  such  of  her  j 
different  sovcreiirns  as  should  be  able   to  maintain  ] 
thoir  power  and   independence.     In  a  word,   the  ] 
feudal  tyranny  which  overspread  the  continent  did 
not  coinpenttate,  by  any  preparation  of  distant  ad- 
vAntngoe,  the  present  calamities  it  caused  ;  nor  was 
it  to  leave  behind  it,  as  it  disappeared,  any  thins"  | 
but  a  more  regular  kind  of  despotism.  I 

But  in  England,  the  same  feudal  system,  after  I 
having  suddenly  broken  in  like  a  flood,  had  de- 
posited, aud  still  continued  to  deposit,  the  noble  I 
needs  of  the  spirit  of  liberty,  union,  and  sober  re-  i 
sistance.  So  early  as  the  time  of  Edward  the  tide*  I 
was  seen  gradually  to  subside :  the  laws  whiuff  I 
protect  the  person  and  property  of  the  individual  I 
began  to  ninke  tlioir  appearance ;  that  admirable  I 
constitution,  the  result  of  a  llireefold  power,  inseri*  J 
sibly  arose  ;*  and  the  eye  might  even  then  discovd' 1 
the  verdant  summits  of  that  fortunate  region  tbatl 
was  destined  to  be  the  seat  of  philosophy  andli^'f 
berty,  which  are  inseparable  companions. 


"  "  Now,  in  my  opinion, ■'  savs  Pliilipjw  de  Comiues,  iu  tim^l 
not  luucb  posterior  lo  iliose  of  Kdwerd  the  First,  and  wilL  thfi'l 
Minplieity  of  the  language  of  his  times,"  among  oU  the  sovereigqj^ 
'■  lies  I  know  iti  the  world,  ttiat  in  which  the  jiublic  good  is  be 
"  attended  («,  and  tLe  least  violence  exercised  on  ihe  people, 
"  llml  of  Kngland."     Alimoirfi  de  Covtintt,  livre  t,  chap-  xviii. 


Tfie  Subject  continued. 

The  representatWea  of  tha  nation,  ami  nf  tluj 
whole  nation,  were  now  adniitteJ  into  purlia- 
nient:  the  great  point  therefore  was  g-aiiied,  that 
was  one  day  to  procure  them  the  great  influence 
which  they  at  present  possess  ;  and  the  suhsequeiit 
reigns  afford  continual  instances  of  its  successive 
growth. 

Under  Edward  the  Second,  the  commons  be- 
gan to  annex  petitions  to  the  bills  by  which  they 
granted  subsidies:  this  was  the  dawn  of  th^ir  le- 
gislative authority. 

Under  Edward  the  Third,  they  declared  they 
would  not  in  future  acknowledge  any  law  to  which 
they  had  not  expressly  assented.  Soon  after  this, 
they  exerted  a  privilege,  in  which  consists,  at  this 
time,  one  of  the  great  balances  of  the  constitution  : 
they  impeached,  and  procured  to  be  condemned, 
some  of  the  first  ministers  ofstate.'^     Under  Henry 

'*  Of  ibe  exercise,  hy  llie  deinocrttlic  brancli  of  our  conatituiion, 
of  ihe  inquisitorial  power  of  impeachment,  whidi  so  cniiiiently  con- 
Iribuies  to  tlie  preservation  of  ])ubli<;  libirlv,  we  linve  no  fonnol 
recnrd  iu  the  rolls  of  parliaineni  prior  to  ibe  OOlb  year  of  the 
reign  of  Edward  III.,  wben  Lord  Latimer  was  iuipeacbed  by  liie 
commons,  and,  being,  ofier  regular  jnoccsa  iu  tbe  bouse  q(  pti-rs, 
convicted  of  mat -ailminist ration,  dismissed  by  tbe  king  fnnn  all 
Diiuislerial  employment.  Lord  Neville  was  iilijo  accused  by  ibe 
Ccnnmotis,  and  banished  from  court.  A  persuasion  of  the  increas- 
ing influence  of  ibu  lower  bouse  (for  it  wns  ubout  tbis  tiuie  ibnt  ibe 
l>cetTi  Hiid  tbt   commons  began   to  delibtrjlc   iu   dilTereiil   bulls  or 
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the  Fourth,  they  refused  to  grant  subsidies  before 
an  answer  had  been  given  to  their  petitions.  In 
a  word,  every  event  of  any  consequence  was  at- 
tended with  an  increase  of  the  power  of  the  com- 
mons;— increases  indeed  but  slow  and  gradual, 
but  which  were  peaceably  and  legally  etFected,  and 
were  the  more  fit  to  engage  the  attention  of  the 
people,  and  coalesce  with  the  ancient  principles  of 
the  constitution. 

Under  Henry  the  Fifth,  the  nation  was  entirely 
taken  up  with  its  wars  against  France  ;  and  in 
tlie  reign  of  Henry  the  Sixth  began  the  fatal  con- 
tests between  the  houses  of  York  and  Lancaster. 
The  noise  of  arms  alone  was  now  to  be  heard ; 
during  the  silence  of  the  laws  already  in  being,  no 
thought  was  had  of  enacting  new  ones :  and  for 
thirty  years  together  England  presents  a  wide  scene 
of  slaughter  and  desolation. 

At  length,  under  Henry  the  Seventh,  who,  by 
his  intermarriage  with  the  house  of  York,  united 
the  pretensions  of  the  two  families,  a  general 
peace  was  re-established,  and  the  prospect  of  hap- 
pier days  seemed  to  open  on  the  nation.  But  the 
long  and  violent  agitation  under  wliich  it  iiad  la- 
boured was  to  be  followed  by  a  long  and  painfid 
recovery.  Henry,  mounting  the  throne  witli 
sword  in  hand,  and  in  great  measure  as  a  con- 
queror, had  promises  to  fulfil,  as  well  as  injuries 
to  avenge.     In  the  mean  time,  the  people,  wearied 

ujianments)  nna  roaniftaled  in  the  following  reign,  by  tlie  uncoii- 
siilutionalatleint)tsorRichardIl.Bud  his luiiiisbrs  to inQueoce llie 
elet  lions.  — EniTOii. 


out   by    tlie  calamities  they  had   undergone,    and 
longing  only  for  repose,  abborred  even  the  idea  of 
resistance ;  so  that  the  remains  of  an  almost  exter- 
minated  nobility  beheld  tbeniseives  left  defenceless, 
and  abandoned  to  the  mercy  of  the  sovereign. 
The  commons,  on  the  other  hand,  accustomed 
I  to  act  only  a  second  part    in  public  affairs,   and 
'  finding  themselves  bereft  of  those   who  had  hither- 
to been  their  leaders,  were  more  than  ever  afraid 
to    form,  of   themselves,   an    opposition.      Placed 
immediately,  as  well  as  the  lords,  under'  the  eye 
[  of  the   king,  they  beheld  themselves    exposed',  to 
I  the  same  dangers.      Like    them,    therefore,    they 
purchased  their  personal  security  at  the  expense 
of  public  liberty  ;  and  in  reading  the  history  of  the 
first  two  kings  of  the  house  of  Tudor.'we  imagine 
I  ourselves  reading  the  relation  given  by  Tacitus  of 
I  Tiberius  and  the  Roman  senate.* 

The  time,  therefore,  seemed  to  he  arrived,  at 
which  England  must  submit,  in  its  turn,  to  the 
fate  of  the  other  nations  of  Europe.  All  tliose 
barriers  which  it  had  raised  for  the  defence  of  its 
liberty  seemed  to  have  only  been  able  to  postpone 
the  inevitable  effects  of  power. 

But  the  remembrance  of  their  ancient  laws,  of 
that  great  charter  so  often  and  so  solemnly  con- 
firmed, was  too  deeply  Impressed  on  the  minds  of 
the  English  to  be  effaced  by  transitory  evils.     Like 

'o  quit  illvilrior,  laalo  magis  /ahi  ae/eitinanles.''' 


"  The  higher  each  person's  rnnlt,  the  greater  Oeceplion  he  pmc- 
tised,  and  the  more  he  struggled  Tor  the  foreniiisi  place  in  bondage. 
— Editor. 
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a  deep  and  extensive  ocean,  which  preserves  an 
equability  of  temperature  amidst  all  the  vicissi- 
tudes of  seasons,  England  still  retained  those  prin- 
ciples of  liberty  which  were  so  universally  diffused 
through  all  orders  uf  the  people ;  and  they  re- 
quired only  a  proper  opportunity  to  manifest  them- 
selves. 

England,  besides,  still  continued  to  possess  tlie 
immense  advantage  of  being  one  undivided  state. 

Had  it  been,  like  France,  divided  into  several 
distinct  dominions,  it  would  also  have  had  several 
national  assemblies.  These  assemblies,  being  con- 
vened at  different  times  and  places,  for  this  and 
other  reasons,  never  could  have  acted  in  concert  ; 
and  the  power  of  withholding  subsidies,  a  power 
so  important  when  it  is  that  of  disabling-  the  sove- 
reign, and  binding  him  down  to  inaction,  would 
then  have  only  been  the  destructive  privilege  of 
irritating  a  master  who  would  have  easily  found 
means  to  obtain  supplies  from  other  quarters. 

The  different  parliaments,  or  assemblies  of  these 
several  states,  having  thenceforth  no  means  of  re- 
conmiending  themselves  to  their  sovereign,  but 
their  forwardness  in  complying  with  his  demands, 
would  have  vied  with  each  other  in  granting  what 
it  would  not  only  have  been  fruitless,  but  even 
highly  dangerous,  to  refuse.  The  king  would  not 
have  failed  soon  to  demand,  as  a  tribute,  a  gift 
he  must  have  been  confident  to  obtain ;  and  the 
outward  forms  of  consent  would  have  been  left  to 
the  people  only  as  additional  means  of  oppressing 
them  without  danger. 

But  the  king  of  England  continued,  even  in  the 
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titue  of  the  Tudors,  to  have  but  one  assembly 
before  which  he  could  lay  his  wants  and  apply  for 
relief.  How  great  soever  the  incrwise  of  bis  power 
was,  a  single  parliament  alone  could  furnish  him 
witb  the  means  of  exercising  it ;  and  whether  it 
was  that  the  members  of  this  parliament  enter- 
tained a  Jeep  sense  of  their  advantages,  or  whether 
private  interest  exerted  itself  in  aid  of  patriotism, 
they  at  all  times  vindicated  the  right  of  granting, 
or  rather  refusing,  subsidies  ;  and  amidst  the  gene- 
ral wreck  of  every  thing  they  ought  to  have  held 
dear,  they  at  least  clung  obstinately  to  the  plank 
which  was  destined  to  prove  the  instrument  of 
their  preservation. 

Under  Edward  the  Sixth,  the  absurd  tyrannical 
laws  against  high-treason  (instituted  under  Henry 
tbe  Eighth)  were  abolished.  But  this  young  and 
virtuous  prince  having  soon  passed  away,  the 
blood'tbirsty  Mary  astonished  the  world  with  cruel- 
ties, which  nothing  but  the  fanaticism  of  a  part  of 
her  subjects  could  have  enabled  her  to  execute. 

Under  the  long  and  brilliant  reign  of  Elizabeth, 
England  began  to  breathe  anew  :  and  the  protec- 
tant religion,  being  seated  once  more  on  the 
throne,  brought  with  it  some  more  freedom  and 
toleration. 

The  Star-chamber,  that  effectual  instrument  of 
the  tyranny  of  the  two  Henries,  yei  continued  to 
subsist :  tlie  inquisitorial  tribunal  of  the  high 
commission  was  even  instituted  ;  and  the  yoke  of 
arbitrary  power  lay  still  heavy  on  the  subject.  But 
the  general  affection  of  tbe  people  for  a  queen, 
whose  former  misfortunes  had  created  such  a  ge- 
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neral  concern,  the  imminent  dangers  wliich  Eng- 
land escaped,  and  the  extreme  glory  attending 
that  reign,  lessened  the  sense  of  such  eicertions  of 
authority  as  would,  in  these  days,  appear  the 
height  of  tyranny,  and  served  at  that  time  to 
justify,  as  they  still  do  to  excuse,  a  print-ess  whose 
great  talents,  though  not  her  principles  of  govern- 
ment, render  her  worthy  of  being  ranked  among 
tlie  greatest  sovereigns. 

Under  the  sway  of  the  Stuarts,  the  nation  be- 
gan to  recover  from  its  long  lethargy.  James  the 
First,  a  prince  rather  imprudent  than  tyrannical, 
drew  back  the  veil  which  bad  hitherto  disguised 
so  many  usurpations,  and  made  an  ostentatious 
display  of  what  bis  predecessors  had  been  contented 
to  enjoy. 

He  was  incessantly  asserting,  that  the  autho- 
rity of  kings  was  not  to  be  controlled  any  more 
than  that  of  God  himself.  Like  Him,  they  wore 
omnipotent;  and  those  privileges  to  which  the  peo- 
ple so  clamorously  laid  claim  as  their  inheritance 
and  birthright,  were  no  more  than  an  effect  of  the 
grace  and  toleration  of  his  royal  ancestors.* 

Those  principles,  hitherto  only  silently  adopted 
in  the  cabinet,  and  in  the  courts  of  justice,  had 
maintained  their  ground  in  consequence  of  this 
very  obscurity.  Being  now  announced  from  the 
throne,  and  resounded  from  the  pulpit,  they 
spread  an  universal  alarm.  Commerce,  besides, 
with    its    attendant  arts,    and,  above   all,    that    of 


*  See  his  Jecliirulioiis  made  iu  parliii 
Mii  1G21. 
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pniiting*,  diffused  more  salutary'  notions  through- 
out all  orders  of  the  people  ;  a  new  light  began  to 
rise  upon  the  nation  ;  and  the  spirit  of  opposition 
frequently  displayed  itself  in  this  reign,  to  which 
the  English  monarchs  had  not,  for  &  long  time 
past,  been  accustomed. 

But  the  storm,  which  was  only  gathering  in 
clouds  during  the  reign  of  James,  began  to  mutter 
under  Charles  the  First;  and  the  scene  which 
opened  to  view,  on  the  accession  of  that  prince, 
presented  the  most  formidable  aspect. 

The  notions  of  religion,  by  a  singular  concur- 
fence,  united  with  the  love  of  liberty  :  the  same 
spirit  which  had  made  an  attack  on  the  established 
falih,  now  directed  itself  to  politics :  the  royal 
prerogatives  were  brought  under  the  same  exami- 
nation as  the  doctrines  of  the  church  of  Rome  had 
been  submitted  to ;  and  as  a  superstitious  religion 
had  proved  unable  to  support  the  test,  so  neither 
could  an  authority,  pretended  to  be  unlimited, 
be  expected  to  bear  it. 

The  commons,  on  the  other  hand,  were  reco- 
vering from  the  astonishment  into  which  the  ex- 
tinction of  the  power  of  the  nobles  had,  at  first, 
thrown  them.  Taking  a  view  of  the  state  of  the 
nation,  and  of  their  own,  they  became  sensible  of 
their  whole  strength :  they  determined  to  make 
use  of  it,  and  to  repress  a.  power  which  seemed, 
foreo  long  a  time,  to  have  levelled  every  barrier. 
Finding  among  themselves  men  of  the  greatest 
capacity,  they  undertook  that  important  task  with 
method    and    by  constitutional  means;     and  thus 
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b«<!  Charles  to  cope  witb  a  wbote  nation  put  in 
motion  and  directed  by  an  asserabiy  of  statesmen. 

And  here  we  must  uljserve  how  different  were 
the  effects  produced  in  England,  by  the  annihi- 
lation of  tbe  power  of  the  nobility,  from  those 
which  the  sauie  event  bad  produced  in  France. 

In  France,  where,  in  consequence  of  the  divi- 
sion of  the  people,  and  of  the  exorbitant  power 
of  tbe  nobles,  the  people  were  accounted  nothing- 
— when  tbe  nobles  themselves  were  suppressed, 
the  work  was  completed. 

In  Kngiand,  on  the  contrary,  where  the  nobles 
had  ever  vindicated  the  rigbts  of  the  people  equally 
with  their  own, —  in  England,  where  the  people 
had  successively  acquired  most  effectual  means  of 
influencing  tbe  motions  of  the  government,  and 
above  all  were  undivided, — when  the  nobles  them- 
selves were  cast  to  tbe  ground,-  tbe  btxly  of  the 
people  stood  firm,  and  maintained  the  public 
liberty. 

The  unfortunate  Cliarles,  however,  was  totally 
ignorant  of  the  dangers  which  surrounded  him. 
Seduced  by  the  example  of  the  other  sovereigns 
of  Europe,  he  was  not  aware  how  different,  in 
reality,  his  situation  was  from  tbeirs :  he  had  the 
imprudence  to  exert  with  rigour  an  authority 
which  he  had  no  ultimate  resources  to  support : 
1111  union  was  at  last  effected  in  the  nation  ;  and 
be  saw  his  enervated  prerogBlives  dissipated  with 
a  breath.*      By  the  famous  act,  called   tbe   Petition 

•  It  luigLi  liere  be  objecte<l,  that  when,  under  Cliarles  the 
First,  iho  rogal  {KiKer  «as  ubliged  U>  submit  U>  the  powwr  of  tbe 


OF    ENGLAND. 

of  Right,  and  a  posterior  act,  to  botli  which  he 
assented,  the  compulsory  loans  and  taxes,  dis- 
guised under  the  name  of  benevolence-i,  were  de- 
clared to  be  contrary  to  law  ;  arhitrary  imnriBon- 
ments,  and  the  exercise  of  martial  law,  were 
abolished  ;  the  court  of  high  commis^^ion,  and  the 
Blar-chamher,  were  suppressed  ;•  and  the  constitu- 
tion, freed  from  the  apparatus  of  despotic  powers 
with  which  the  Tudors  had  obscured  it,  was  re- 
stored to  its  ancient  lustre.  Happy  had  been  the 
people,  if  their  leaders,  after  having  executed  so 

]tM){»le!,  llie  king  posMssed  other  dnminions  besides  Eui^Ibik),  fix. 
^cvtUotl  and  Iretvidj  aud  tberpforc,  seemed  Lo  enjo^  tbe  sani« 
t(|»auHgc  as  ibe  kings  of  France,  ihBl  of  reigning  over  a  divided 

empire  or  nation.  But,  to  (his  it  is  to  lie  ansnereil,  lliat,  at  [he 
lifDC  Ve  mention,  Iri'land,  scarcely  tivilized,  oiilv  increased  llie  ne- 
ceitiSlKa,  and  wmsetjuently  the  depetiilcnce.  of  the  king;  while 
>  Saolbinl,  throngh  tlie  coDJiiiiclion  of  peculiar  drciimstancea,  bad 
UinMoi  ott  Ler  obedience.  Aud  though  those  two  states,  even  at 
presenr,  Ijear  no  proportion  to  the  comp:ict  body  of  the  kingduin  of 
England,  and  seem  never  to  have  been  able,  by  their  union  with 
it,'  to  jirtenre  to  the  king  any  dangerous  resources,  jel  tlie  cir- 
cumBtUnuea  olriefa  took  place  in  both  at  the  lime  of  llie  llevoln- 
lion,  or  aiace,  suOicienlly  prove  that  it  wftino  unfiTourable  circmn- 
HUUiee  W  English  liberty,  that  tbe  great  crisis  of  the  reign  of 
Charles  the  First,  and  tlie  advance  wliich  the  constitution  wan  to 
innVe  at  Ihat  litne,  should  jirecede  the  period  at  ivhich  the  king  of 
England  miglit  have  been  able  lo  call  iu  the  asaiatiince  of  two  oilier 

I  • '  llie  Blar-chamber  difieied  from  all  tbe  other  courts  of  law  in 
llufe;  tlie  latter  were  goveroi-d  only  by  ilie  common  law,  or  iiih,, 
memorial  euntoui?,  and  aels  of  parliament ;  whertaw  the  former 
iilien  admitted  for  law  the  proclamations  of  the  king  and  council, 
I  and  grounded  its  judgments  upon  ibem.  The  abolition  of  iliia 
iriliunal.Uierefoie,  was  justly  looked  upon  as  a  greut  victory  over 
ri'gat  autlioriiy- 
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noble  a  work,  had  contented  themselves  with  the 
glory  of  being  the  benefactors  of  their  country. 
Happy  had  been  the  king,  if,  obliged  at  last  to 
submit,  his  submission  had  been  sincere,  and  if 
he  had  become  su£Giciently  sensible  that  the  only 
itwiince  he  had  left  was  the  affection  of  his  sub- 
j|«*s. 

Bui  CWr)^  knew  not  how  to  surviye  the  loss  of 
^  foww  W  Ivad  CMicHTed  to  be  indisputable  :  he 
<v^iii!MI  UK*  nKv^nttli^  Uvidelf  to  limitations  and  re- 
^MEirMM^  ^^  iiiijpM%MBs  ^toccMilii^  to  his  notions,  to 
^'^xy^ytfiC^  ;mii)kvmt.  IIi$  discourse  and  conduct 
^K^^xyst  liiiij^  :MV«^  tliKteifes;  disUusI  took  posses- 
^Mi^M  s^k'  iW  ^M^li^?«i;  tc^^rtaia  ambitious  persons 
^\<i^t^  lW^NiF^>M^  tMT  il  t«>  |Mrv«iole  their  own 
\ W>K<^  <  ^Mi4  tW  ^^irai^  wlikli  $«N4iied  to  have  blown 
v^xv^v  l>^t«^  ^sNtt^  ^uiM^w^  1V^  oimtendiug  fanati- 
V^iOMb  ^^^  p^^ir^^v^r^iliii^  :$iN^  jv^iiiii^l  in  the  conflict 
^\«iV\HA  ifvifdt  bbiMi^l^littift^  aiid  the  ambition  of 
iN^\  isj^wJ^  ;  1^*^  hi^p^rt^  W%^w  firv>m  every  point  of 
I W  s\*^tN^^  ;  tW  c\Hi$liluli%>tt  w»  rent  asunder ; 
^^  K'Wt^  ^vlii^liKi  itt  hisji  &U  au  awful  example 

I'W  f\^>^  (vwer  K4i^  thus  annihilated,  the 
K^U^  «^^^  lniUWt$8i  alleuipls  to  substitute  a 
^Y4nmUW^i«^  ^^wc^imh^mI  in  il!^  $liMd.  ^Mt  was  a 
^^  v^i^^wt  ^^^^ci'^v'^  5«fc>5S^  M^^lwquieu,  "  to  be- 
^^  W^t>t  iW  \^ii^  ^Mrl»  \4^  iW  Kn^^  to  establish 
\^  ^^l^^^^  ||^<4^i^x^  a  sfc^wracy.'*  Subjected,  at 
I^^^U  ^'^  *^  |s^wv^r  v4f  iW  >>riwcijvjd  liMiders  in  the 
U^«t  I^MT^i^^^^w^t  tWy  5W^w  Ikat  iH^wer  expire,  only 
wMi^l  I^^^imU*  inU^  the  haiHl$  t^  a  pro- 
\f  m^^  \%  allerwarU!!^   }^artelled    out 
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among  the  chiefs  of  different  bodies  of  soldiers ; 
and  thus  shifting  without  end  from  one  kind  of 
subjection  to  another,  they  were  at  length  con- 
vinced, that  an  attempt  to  establish  liberty  in  a 
great  nation,  by  making  the  people  interfere  in 
the  common  business  of  government,  is,  of  all  at- 
tempts, the  most  chimerical  ;  that  the  authority 
of  all,  with  which  men  are  amused,  is  in  reality 
no  more  than  the  authority  of  a  few  powerful  in- 
dividuals, wlio  divide  the  republic  among  them- 
Eolves  ;  and  they  at  last  rested  in  the  bosom  of  the 
only  constitution  which  is  fit  for  a  great  state  and  a 
free  people  ;  I  mean  that  in  which  a  chosen  number 
deliberate,  and  a  single  hand  executes ;  but  in 
which,  at  the  same  time,  the  public  satisfaction  is 
rendered,  by  the  general  relation  and  arrangement 
of  things,  a  necessary  condition  of  the  duration  of 
government. 

Charles  the  Second,  therefore,  was  called  over ; 
and  he  experienced  on  the  part  of  the  people  that 
enthusiasm  of  affection  which  usually  attends  the 
return  from  a  long  alienation.  He  could  not, 
however,  bring  himself  to  forgive  them  the  inex- 
piable crime  of  which  he  looked  upon  them  to  have 
been  guilty.  He  saw  with  the  deepest  concern 
that  they  still  entertained  their  former  notions 
with  regard  to  the  nature  of  the  royal  prerogative; 
and,  bent  upon  the  recovery  of  the  ancient  powers 
of  the  crown,  he  only  waited  for  an  opportunity 

^L     to  hreak  those  promises  which  had  procured  his 

^M     restoration. 

^H        But  the  very  eagerness  of  his  measures  frustrated 

^B    their    success.       His    dangerous  alliances  on   the 
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contioent,  and  the  extravagant  wars  in  which  he 
involved  England,  joined  to  the  freqnent  abufie  he 
made  of  his  authority,  betrayed  his  designs.  The 
eyes  of  the  nation  were  soon  opened,  and  saw  into 
bis  projects;  when,  convinced,  at  length,  that  no- 
thing but  Bxed  and  irresistible  bounds  can  be  an 
effectual  check  on  the  views  and  efforts  of  power, 
they  resolved  finally  to  take  away  those  reninantR 
of  despotism  which  still  made  a  part  of  the  regal 
prerogative. 

The  military  services  due  to  the  crown,  the  re- 
mains of  the  ancient  feudal  tenures,  had  been  al- 
ready abolished  :  the  laws  against  heretics  were 
now  repealed  ;  the  statute  for  holding  parliaments 
once  at  least  in  three  years  was  enacted ;  the 
Habeas  Corpus  act,  that  barrier  of  the  subject's 
personal  safety,  was  established  ;  and  such  was  the 
iiatriotisra  of  the  parliaments,  that  it  was  under  a 
king  the  most  destitute  of  principle  that  liberty 
received  its  most  efficacious  supports. 

At  length,  on  the  death  of  Charles,  begun  a 
reign  which  affords  a  most  exemplary  lesson  both 
to  kings  and  people.  James  the  Second,  a  prince 
of  a  more  rigid  disposition,  though  of  a  less  com- 
prehensive understanding,  than  his  late  brother, 
]mrsued  still  more  openly  the  project  which  hud 
already  proved  so  fatal  to  bis  family.  He  would 
not  see  that  the  great  alterations  which  had  suc- 
cessively been  effected  in  the  constitution  rendered 
the  execution  of  it  daily  more  and  more  impracti- 
cable :  he  imprudently  suffered  himself  to  be  ex- 
asperated at  a  resistance  he  was  in  no  condition  to 
overcome  ;  and,  hurried  away  by  a  8pi^i|^,of  dey^ot- 
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tnm  and  a  monkish  zeal,  he  ran  headlong- a>,min»t  thi^ 
rock  which  was  to  wreck  his  authority. 

He  not  only  ubed  in  his  declarations  the  alarniinf,-- 
expressions  of  absolute  power  and  unlimited  ohedi- 
eiice— he  not  only  usurped  to  himseW  a  ri^ht  to 
dispense  with  the  laws  j  but  moreover  sought  to 
convert  that  destructive  pretension  to  tho  destruc- 
tion of  those  very  laws  which  were  held  most  dear 
by  the  nation,  by  endeavouring  to  abolish  a  rellg-ion 
f(tr  which  they  bad  suffered  the  greatest  calamities, 
in  order  to  establish  on  its  ruins  a  mode  of  faith 
which  repeated  acts  of  the  legislature  had  pro- 
scribed,  — and  proscribed,  not  because  it  tended  to 
establish  in  Eng^land  the  doctrines  of  transubstanti- 
ation  and  purgatory,  doctrines  in  themselves  of  no 
political  moment,  but  because  the  unlimited  power 
of  the  sovereign  had  always  been  made  one  of  its 
principal  tenets. 

To  endeavour  therefore  to  revive  such  a  religion, 
was  not  only  a  violation  of  the  laws,  but  was,  by 
one  enormous  violation,  to  pave  the  way  for  others 
of  a  still  more  alarming  nature.  Hence  the  Eng- 
lish, seeing  that  their  liberty  was  attacked  even  in 
its  6rst  principles,  had  recourse  to  that  remedy 
which  reason  and  nature  point  out  to  the  people, 
when  he  who  ought  to  be  the  guardian  of  the  laws 
becomes  their  destroyer ;  they  witlidrew  the  alle- 
giance which  they  had  sworn  to  James,  and  thought 
themselves  absolved  from  their  oath  to  a  king  who 
hitaEtel£  disregarded  the  oatb  be  had  made  to   his 

pebpr^J 

"Btit,  instead  Of  a  revolution  like  that  which  de- 
iht-oned  Charles  the  First,  which  was  effected  by 
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a  great  effuBion  of  blood,  and  threw  the  state  into 
a  general  and  terrible  convulsion,  the  dethronement 
of  James  proved  a  matter  of  short  and  easy  opera- 
tion. In  consequence  of  the  progressive  information 
of  the  people,  and  the  certainty  of  the  principles  which 
now  directed  the  nation,  the  whole  were  unani- 
nuni9%  All  the  ties  by  which  the  people  were  bound 
to  tht»  throne  were  broken,  as  it  were,  by  one  single 
«h\>ck ;  and  James,  who,  the  moment  before,  was 
n  monarch  surrounded  by  subjects,  became  at  once 
a  ^niph(^  individual  in  the  midst  of  the  nation. 

I1uit  whieh  cH>ntributes,  above  all,  to  distinguish 
thi«  ^x^nt  a«  Angular  in  the  annals  of  mankind,  is 
tKi*  nuHlt^mtion,  I  may  even  say,  the  legality,  which 
a\HHmi|mui^i  it*  As  if  to  dethrone  a  king,  who 
<KHi|fht  to  »i^  himself  above  the  laws,  had  been  a 
iMntur^l  iHm5MK|Uf(*nce  of,  and  provided  for  by,  the 
|^riuoipU>*  \4r  gi^rornmont,  every  thing  remained  in 
it*  lU^fcW ;  ih^  thrtMio  was  declared  vacant,  and  a 
lu^v  hw0  ^^'w\HHXteMim  was  established.  *• 

^  \  W  N'^v^^N^  l^^l  K'  tii'^^'k  wiih  iho  delicacy  of  manner  with 
w^^vv^  N^V  ^^^^^^^  V*  ^^^v^\w*^  W  it  itwllocted)  alludes  to  this 
v^ss>^  v^^^v^v^«J^v^Mv  s^vvwi  i^  iKk>  wuw^W  ^4'  this  countn-.  He  says, 
"'  \  Ussy  ^vvMr^  sv*  *sws>v*xH^^  w^fcA  <*t*Wi»ht^l/'  and  such,  and  no 
wvv^vv.  s\*^x  ^^Vv*^^\\  ll^  nn^^  Jaww^V  attachment  to  the  Romish 
SN  >V*^N^^'  ^^^^  ^W  s^  ^WuiM  \  |s*>fc^v  \>ftu*t\l  the  nation  entirely  to 
A^^HsK^^K  Wvv^^  vvW^v^»«^vHv  WaWhxihfJ  the  ihnnie,  and  quitted 
\k\v  Ns^v^wV^ \  IV  vvAV^^^x  |VM*U^  vwvr  K^lwaixl.  the  only  son  of 
^vs^'^  -^^i  W,iU^  A  IV^^^^.^^i  l(M^>M^vre  di9^|uali6ed  from  governing 
^  ^^^v^v%^^^v  vUH^^Xw  VH\\H\>  \\  \(t^M^>  INfitKN?  i^  i>range,  who  had 
WASMss^  \Im\v  ^W  ^^vi^  sU^^^Mf  sMi'  Janw*.  and  was  a  firm  Pro- 
^^*^^^  ^vsn^  ^  H^s^^^^  >^*  ^hvU  awsl  iv%hmw  hWm\  u>  he  their  sore- 
^V^^S  K  ^V^N^x  ^^  ^>>^  ^^^^^  v^  ^^  ^UvMW  aw^l  Man^  withiMit  issue,  Anne, 
V  mt^  \k^Km  \^  Ji^M^vik  ^iMv\>hr4e\l  ti>  the  throne^    How  dif- 
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rNor  was  this  all ;  care  was  had  to  repair  tlie 
breaches  that  had  heen  made  in  the  constitution, 
Bs  well  as  to  prevent  new  ones  ;  and  advantage 
was  taken  of  the  rare  opportnnity  of  entering-  into 
an  original  and  express  compact  hetween  king  and 

t  people. 
An  oatli  was  required  of  the  new  king,  more 
precise  than  had  been  taken  by  his  predecessors  : 
and  it  was  consecrated  as  a  perpetual  formula  of 
snch  oaths.  It  was  determined,  that  to  impose 
taxes  without  the  consent  of  parliament,  as  well  as 

■  to  keep  up  a  standing  army  in  time  of  peace,  are 
contrary  to  law.  The  power,  which  the  crown 
bad  constantly  claimed,  of  dispensing  witb  the  laws, 
was  abolished.     It  was  enacted,  that  the  subject,  of 

whatever  rank  or  degree,  had  a  right  to  present 

^L  petitions  to  the  king.*     Lastly,  the  key-stone  was 


I 


*  The  lords  and  commons,  previous  lo  Lhe  (;oronalion  of  kin^; 
William  and  queen  Marv,  had  fraioeJ  a  bill  which  contained  a  de- 
claration of  the  rights  which  ihey  claimed  in  behalf  of  the  people, 
and  waa  in  conse(|uence  called  the  Bill  of  BighU.  This  bill  con- 
tained the  articles  above,  as  well  as  some  others  ;  and,  having  re- 
ceived afte*  wards  the  royal  assent,  became  an  act  of  parliament,  uiuler 
lhe  title  oiAaAct  declaHag  the  Righti  and  Liherlies  of  lhe  Subject, 
and  settling  the  Succeuion  of  the  Crown.^-A.  1  William  and 
Mary,  seas.  S.  cap.  2. 


fereot  is  this  transaction,  diapnssionaiely  conaidered,  to  an  absolute 
act  of  election  by  lhe  people,  for  which  the  propagators  of  revolu- 
tionary doctrines  assert  that  it  forms  a  precedent.  We  see  in  tlie 
revolution,  as  this  event  is  deai^ated,  merely  such  a  departure 
from  the  strict  principles  of  hereditary  succession  as  the  exigency 
of  the  crisis  not  only  justified  but  imperatively  required,  or,  as  has 
been  well  observed,  "  A  deviation  from  one  of  the  articles  of  the 
"  constitution,  reipiisite  to  prevent  the  subversion  of  lhe  whole." — 
Editor. 
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put  to  the  arch,  by  tlie  Bnal  establishment  of  ttii> 
liberty  of  the  press.* 

Tlie  revolution  of  1689  is  tlierefore  the  third 
grand  sera  in  the  history  of  the  constitution  of  Eng-- 
land.  The  Great  Charter  had  marked  out  tiie 
limits  within  which  the  royal  authority  oug-ht  to 
be  confined  ;  some  outworks  were  raised  in  the 
reign  of  Edward  the  First ;  but  it  was  at  the  revo- 
lution that  tlie  firciiravallation  was  completed. 

It  was  at  this  asm  that  the  true  principles  of  civil 
society  were  fully  established.  By  the  expulsion  of 
a  king  who  had  violated  his  oath,  the  doctrine  of 
resistance,  that  ultimate  resource  of  an  oppressed 
people,  was  confirmed  beyond  a  doubt.  By  the 
exclusion  given  to  a  family  hereditarily  despotic, 
it  was  finally  determined  that  nations  are  not  the 
property  of  kings.  The  principles  of  passive  obe- 
dience, the  divine  and  indefeasible  rig^lit  of  kings— 
in  a  word,  the  whole  scaffolding  of  false  and  super- 
stitions notions,  by  which  the  royal  authority  had 
till  then  been  supported,  fell  to  the  ground ;  and 
in  the  room  of  it  were  substituted  the  more  solid 
and  durable  foundations  of  the  love  of  order,  and 
a  sense  of  the  necessity  of  civil  government  among 
mankind. 

*  The  liberty  of  the  press  was,  pro]ier!y  speaking,  eslablixbeil 
only  Tour  years  afterwards,  in  consequence  of  the  refusal  which  the 
parliament  made  at  that  time  tu  continue  any  longer  ilie  re>iLric- 
[ions  which  lind  before  been  set  n]>on  ii. 
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Of  the  Le^isUtiive  Power. 

In  almost  all  the  states  of  Europe,  tlie  will  of  the 
prince  holds  the  place  of  law- ;  and  ciistom  has  bo 
confounded  the  matter  of  riglit  with  the  matter  of 
fact,  ttiut  iheir  lawyers  generally  represent  the 
legislative  authority  aa  essentially  attached  to  the 
ctiuractcr  of  king  ;  and  the  plenitude  of  hie  power 
seems  to  them  necessarily  to  flow  from  the  very 
definition  of  his  title. 

The  Engllab,  placed  In  more  favourable  circum- 
stances, have  judged  difl'crently  :  they  could  not 
believe  that  the  destiny  of  mankind  ought  to  depend 
on  a  play  of  words,  and  on  scholastic  eubtiltics; 
they  have  therefore  annexed  no  other  idea  to  the 
word  king,  or  roy,  a  word  known  also  to  their 
latvS)  than  that  which  the  Latins  annexed  to  the 
word  rex,  and  the  northern  nations  to  cyning. 
,  In  limiting  therefore  the  power  of  their  king, 
they  have  acted  more  consistently  with  the  etymo- 
logy of  the  word  ;  they  have  acted  also  more  con- 
sistently with  reason,  in  not  leaving  the  laws  to  the 
disposal  of  the  person  who  is  already  invested  with 
the  public  power  of  the  state,  that  is,  of  the  person 
who  Ilea  under  the  greatest  and  most  important 
temptations  to  set  himself  above  them. 

The  basis  of  the  English  constitution,  the  capital 
principle  on  which  all  others  depend,  is,  that  the 
legislative  power  belongs  to  parliament  alone  :   that 
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IS  to  say,  the  power  of  establishing  laws,  and  of 
abrogating,  changing,  or  explaining  them. 

The  constituent  parts  of  parliament  are,  the  king, 
the  house  of  lords,  and  the  house  of  commons. 

The  house  of  commons,  otherwise  the  assembly 
of  the  representatives  of  the  nation,  is  composed  of 
the  deputies  of  the  diflFerent  counties,  each  of  which 
sends  two  ;^^  of  the  deputies  of  certain  towns,  of 
which  London  (including  Westminster  and  South- 
wark)  sends  eight^® — other  towns,  two  or  one  f^  and 

19  By  2  Will.  IV.  cap.  46,  (a.d.  1832,)  intituled,  "An  act  to 
amend  the  representation  of  the  people  in  England  and  Wales,"  it 
was  enacted,  that  in  all  future  parliaments  there  should  he  six 
knights  of  the  shire,  instead  of  four,  for  Yorkshire  (two  for  each 
of  the  three  Ridings),  and  four  for  Lincolnshire  (two  for  the  parts  of 
Lindsey,  and  two  for  those  of  Kesteven  and  Holland) ;  that  twenty- 
five  English  counties  therein  named  should  he  divided  into  two 
divisions,  and  return  two  knights  of  the  shire  for  each  division ;  that 
there  should  he  three  knights  of  the  shire  for  each  of  seven  English 
counties  therein  named,  and  two  knights  of  the  shire,  instead  of  one, 
for  each  of  the  coimties  of  Carmarthen,  Denhigh,  and  Glamorgan  ; 
and  that  the  Isle  of  Wight  should,  for  the  purposes  of  that  act, 
be  a  county  of  itself,  and  return  one  knight  of  the  shire. — ^Editor. 
^  By  the  act  referred  to  in  the  last  note,  Greenwich,  Tower 
Hamlets,  Finshury,  Marylebone,  and  Lambeth,  are,  for  the  pur- 
poses of  that  act,  constituted  boroughs  to  return  two  members  each. 
Therefore  the  number  of  metropolitan  members,  which  was  eight 
when  De  Lolme  wrote  this  treatise,  has  been  augmented  to  eigh- 
teen.— Editor. 

2*  Of  the  towns  thus  entitled,  previously  to  the  passing  of  the 
act  referred  to  in  the  last  two  notes,  fifty-six  were  entirely  disfran- 
chised, and  thirty  deprived  of  one  of  their  two  members  by  that 
act ;  which,  at  the  same  time,  created  forty-ihree  new  boroughs, 
twenty-two  of  them  to  return  two  members,  and  twenty-one,  one 
member,  each ;  the  act  also  deprived  the  borough  of  Weymouth 
and  Melcombe  Regis  of  two  of  its  four  members. — Editor. 
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of  the  deputies  of  the  universities  of  Oxford  and 
Cambridge,  each  of  which  sends  two. 

Lastly,  since  the  act  of  union,  Scotland  sends 
forty-five  deputies  ;"^  who,  added  to  those  just  men- 
tioned, make  up  the  whole  number  five  hundred 
and  fifty-eight."  Those  deputies,  though  separately 
elected,  do  not  solely  represent  the  town  or  county 
that  sends  them,  as  is  the  case  with  the  deputies 
of  the  United  Provinces  of  the   Netherlands,  or 

«  By  sec.  1,  of  2  &  3  Will.  IV.  cap.  66,  (a.d.  1832,)  inti- 
tuled, "  An  act  to  amend  the  representation  of  the  people  of  Scot- 
land," it  was  enacted,  that,  from  and  after  the  end  of  the  then 
present  parliament,  and  in  all  future  parliaments  to  he  assembled, 
there  should  be  fifty-three  representatives  returned  for  Scotland  to 
the  commons  house  of  parliament. — Editor. 

«  By  39  &  40  Geo.  III.  cap.  67,  (a.d.  1800,)  intituled, "  An 
act  for  the  union  of  Great  Britain  and  Ireland,"  it  was  enacted,  as 
part  of  the  fourth  aiticle  of  union,  that  one  hundred  commons,  (two 
for  each  county  of  Ireland,  two  for  the  city  of  Dublin,  two  for  the 
city  of  Cork,  one  for  the  university  of  Trinity  College,  and  one  for 
each  of  the  thirty-one  most  considerable  cities,  towns,  and  bo- 
roughs,) be  the  number  to  sit  and  vote  on  the  part  of  Ireland  in 
the  house  of  commons  of  the  parliament  of  the  United  Kingdom. 
From  that  time,  therefore,  the  lower  house  has  consisted  of  six 
hundred  and  fifty-eight  members.  By  sec.  1 1,  of  2  &  3  Will.  IV. 
cap.  88,  (a.d.  1632,)  intituled,  "  An  act  to  amend  the  repre- 
sentation of  the  people  of  Ireland,"  it  was  enacted,  that  the  city  of 
Limerick,  the  city  of  Waterford,  the  borough  of  Belfast,  the  county 
of  the  town  of  Galway,  and  the  university  of  Dublin,  should  each 
respectively  return  one  member  to  serve  in  each  future  parliament, 
in  addition  to  the  member  which  each  of  the  said  places  was  then  by 
law  entitled  to  return.  Notwithstanding  this  addition  of  five  members 
to  serve  for  Ireland,  and  the  addition  of  eight  for  Scotland,  (as  re- 
ferred to  in  the  last  note,)  the  total  number  of  the  house  remains 
the  same,  England  and  Wales  retuniing  thirteen  fewer  members 
than  they  did  previously  to  the  passing  of  the  English  Refonn 
Act. — Editor. 

E  2 
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fff  the  Svi»  Cantons ;  but,  when  tlier  mre  once 
admitted,  tber  represrat  the  whole  bodj  of  the 
nation. 

The  qualifications  reiuired  for  being*  a  member 
of  the  house  of  commons  are,  for  representing  a 
county,^  to  be  bom  a  subject  of  Great-Britain,  and 
to  be  possessed  of  a  landed  estate  of  six  hundred 
pounds  a-jear;  and  of  three  hundred,  for  repre- 
senting a  town  or  borough. 

Ilie  qualifications  required  for  being  an  elector 
in  a  countj  are  to  be  possessed,  in  that  county, 
of  a  freehold  of  forty  shillings   a  year.*     With 

*  lliis  freehoM  most  hare  been  possessed  by  the  elector  one 
whole  year  at  least  before  the  time  of  election,  except  it  has 
derolTed  to  him  by  inheritance,  by  marriage,  by  a  last  mill,  or  by 
promotion  to  an  office.^ 


^  This  qualification,  not  haiing  been  altered  by  the  EInglish 
Reform  Act,  is  considered  equally  to  be  required,  (or  representing 
a  division,  or  riding,  of  a  county  .—Editor. 

^  This  qualification  for  a  county  roter  in  England  and  Wales 
is  not  altered  by  the  Reform  Act,  which,  homerer,  makes  the  follow- 
ing very  important  alterations.  It  takes  away  the  right  of  voting 
for  counties,  and  for  cities  being  counties  of  themselves,  in  respect 
of  freeholds  for  life,  from  all  persons  except  those  in  actual  and 
bond  fide  occupation  ;  or  except  the  same  shall  have  come  by  mar- 
riage, marriage-settlement,  devise,  or  promotion  to  any  benefice  or 
office  ;  or  be  of  the  clear  yearly  value  of  not  lesss  than  £10,  above 
charges,  reserving  however  any  such  right  of  voting  then  existing. 
It  extends  the  right  to  every  person  seised  of  property  of  copyhold, 
or  any  other  tenure,  except  freehold,  for  his  own  hfe,  or  the  life  of 
another,  or  any  larger  estate,  of  the  clear  yearly  value  of  not  less 
than  £10,  above  charges  :  also,  to  every  person  entitled,  as  lessee 
or  assignee,  to  any  lands  or  tenements  for  the  unexpired  residue  of 
any  term  originally  created  for  a  period  of  not  less  than  sixty  years, 
(whether  determinable  on  a  life  or  Hves  or  not)  of  the  clear  yearly 
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rogard  to  electors  in  towns  and  boroiif^lis,  they 
must  be  freemen  of  tlieni  ; — a  word  which  now 
signifies  certuin  qualifications  expressed  in  the  par- 
ticular charters.'" 

*a!uc  of  not  less  llian  £10,  a1.oi(!;.liargia,  vrolauy  tiru)  ori^iadly 
i-rentwl  for  a  jK-riod  of  not  h-m  than  Iweniy  jeors,  (wheilior  so  iir^ 
termiDable  ur  not,)  of  the  clear  yearly  soliie  of  not  le-s  ihan  £-50, 
abort;  cliurges ;  or  wlio  shnll  ovciijiy,  as  lenaiil,  any  IimiU  or  lenr- 
inent«.  Tor  wliiclj  lie  shnll  be  bona  tide  liable  to  a  yearly  ri-iii  of  nut 
less  than  £50;  but  no  sub-lessee  or  ossigueu  of  any  underlease  is 
to  have  sui^b  right  unless  in  the  oclual  occupation  of  the  premisea. 
No  person  wbaievpr  is  to  vole  for  a  county,  in  respect  of  any  free- 
hold bouse,  &c.,  occupied  by  hiuiielf,  which  »coulii  confer  on  hiin 
ilie  rigbt  to  vole  fora  city  or  borough,  or  in  respect  of  copyholds  or 
leaseholds,  which  ajoald  confer  on  him,  or  any  other  pertoii,  such 
light  lo  vote.  No  penoii,  moreover,  is  lu  be  etilitlud  to  I'ule  uiiless 
duly  registered  according  to  the  pruviuions  therein  contained,  and 
no  person  U>  be  registered  in  any  year,  as  a  freeholder,  cojiyholder, 
cuslomary  tenant,  or  tenant  in  ancient  demesne,  unless  he  ahall 
tiave  been  in  actual  possession,  or  receipt  of  rents  and  proSts  for 
Lis  own  use,  for  aix  calenilar  months,  or,  as  such  lessee  or  assignee, 
or  occupier  and  tenant  as  afuresaid,  fur  twelve  caleudui'  mouths  ; 
with  a  reservation  in  favour  of  property  coming  by  descent,  suc- 
cession, inarriage  settlement,  devise,  or  promotion  to  any  benefice 
in  a  church,  or  by  promotion  to  any  office. — The  qualifications  of 
county  voters  in  Scotland  and  Ireland  is  also  essentially  altered  by 
ihe  respective  acts  for  amending  the  representation  of  the  jieople 
in  ihoue  parts  of  the  United  Kingdom,  hut  being  made  similar,  as 
far  as  circumstances  would  permit,  lo  those  already  detailed  with 
respect  to  England  dnd  Wales,  it  is  considered  unnecessary  (o 
Slate  them. — Eijitok. 

*  The  right  of  voting  in  cities  and  boroughs  is,  by  the  English 
Reform  Acl,exteuded  to  every  malepeison,  of  full  age  anil  not  sub- 
ject to  any  legal  incapacity,  who  shall  occupy,  «ithin  any  city  or 
buiuugh,  or  within  any  place  sharing  in  the  election  for  the  same, 
as  owner  or  tenant,  any  bouse,  warehouse,  countinghouse,  shop, 
otlier  building,  being,  cither  separately,  or  joinily  with 
land  within  such  dly,  borough,  or  place  otcujiied  (herewith,  by 
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parisiaKOt,  ht  ^eojife  aa  ortier  fix*  that  pvmMe  to 
Ae  Ic^rd-^fcaaceQor :  whjy,  ;i&er  recieiiijBir  the  f  r, 
sen^  a  wiily  mu&nr  l&e  £n»JK  seal  of  EaivfcuBd»  to 

ltn«  as  awncr^  or  aa  QeauBic  unifer  dxe  saaH  jmiSimRL  at  dbte  cinr 

die  proriaiaiia  dusmn  oiaciiiiM  i  buc  3U  petsua  isi^  ^  be  7«K:^«€ereii 
IB  anv  ^ear  imlieTa  oe  shualil  hvr^  oonxpiftAi  ait*  pnnz]is«»  ijr  cw«It« 
cafeniiar  imiatiia,  nor  anles  ruied  izi  nrsptscc  ^;f  nch.  pn^mcKs  xo 
aH  rarea  fibr  die  reliel  cc  di«  pour  xmi&Ie  itinnic  tbe  cxme  of 
floek  Iu9  occii|»ri>}iL,  aor  nriftfy  He  ^^coui  !ian*  poiiL  oa  or  be. 
fere  cbe  20tii  Jizlj  zo.  sua  jviir,.  lil  ^  pcinr  5  noes  sdaI  «^ 
temeA  taxes  wliidi  ^hoold  (LiTe  becume  payable  ficvoi  tiim 
m  mpect  of  sodi  premues  pce«*!o«c<lT  a>  die  odi  April  then 
next  ytfxg&kz,  mr  oziIesB  be  sbuttlJ  h^&ve  nsatkti  tijr  sx  calexkiar 
mfm*^'*  next  pccrums  u>  cbe  lts€  ^inr  cf  JoIt^  in  sach  yvu*.  within 
dke  tatj  or  botou^ii,  or  the  plve  sharing  in  the  eleccioa.  or  within 
seren  statate  miles  thovof,  or  of  anr  ptuc  tbencof.  The  ict  makes 
pnytiBOQ  in  (aToar  of  persons  occopvin^  didSerent  prembe^  in  unme- 
ifiate  soceessioo  ;  and  of  joint  occnpier«  of  pnmisesv  in  cise  the  clear 
jcarij  nJoe  shall  Le  of  an  amoant  which^  when  divided  bj  the 
imnber  of  soch  cerixpieTs,  shall  ^ve  a  sum  of  not  les:^  than  £10  for 
each.  The  act  also  proirides,  that  ereiy  person  who  woold  hare  been 
eotilled  to  role  either  as  a  bonsess  or  freeman,  or  in  the  dtv  of  Lon- 
diyD  as  a  freeman  and  Hreryman,  if  the  act  had  not  been  passed, 
nbodld  be  entitled  to  rote,  pcoTided  he  shooki  be  duly  registered ;  bnt 
that  no  soch  person  should  be  so  registered  in  any  year,  unless  he 
sboold,  OD  the  last  day  of  July,  in  such  year,  be  qualified  in  such 
maoner  as  would  entitle  him  then  to  rote  if  such  dav  were  the  day  of 
election,  and  that  act  had  not  been  passed ;  nor  unless,  where  he 
should  be  a  burgess  or  freeman,  or  freeman  and  HterTman,  of  any 
city  or  horongh,  he  should  hare  resided  for  six  calendar  months 
next  prerious  to  the  last  day  of  July  in  such  year,  within  such  city 
or  borough,  or  within  seren  statute  miles  from  the  place  where  the 
poll  for  the  same  should  theretofore  ha%'e  been  taken ;  nor  unless, 
where  he  should  be  a  burgess  or  freeman  of  any  place  sharing  in 
the  election  for  any  city  or  borough,  he  should  hare  lesided,  for  six 
calendar  months  next  previous  to  the  last  day  of  July  in  such 
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the  sheriff  of  every  county,  directing  him  to  take 
the  necessary  steps  for  the  election  of  members 
for  the  county,  and  the  towns  and  boroughs  con- 
tained in  it.  Three  days  after  the  reception  of 
the  writ,  the  sheriff  must,  in  his  turn,  send  his  pre- 
cept to  the  magistrates  of  the  towns  and  boroughs, 
to  order  them  to  make  their  election  within  eight 
days  after  the  receipt  of  the  precept,  giving  four 

year,  within  such  respective  place  so  sharing  as  aforesaid,  or  within 
seven  statute  miles  of  the  place  in  conjunction  therewith.  The  act 
moreover  provides,  that  no  person,  since  the  1st  March,  1831,  or 
thereafter  to  he,  elected,  made  or  admitted,  a  hurgess  or  freeman, 
otherwise  than  in  respect  of  hirth  or  servitude,  should  be  entitled  to 
voce  as  such  in  any  such  election,  or  to  be  registered ;  and  that  no 
person  should  be  so  entitled,  as  a  burgess  or  freeman  in  respect  of 
birth,  unless  his  right  were  originally  deiived  from  or  through  some 
person  who  was  a  burgess  or  freeman,  or  entitled  to  be  admitted 
such,  previously  to  the  1st  March,  1831,  or  from  or  through  some 
person  who  since  that  time  should  have  become,  or  should  there- 
after become,  a  burgess  or  freeman  in  respect  of  servitude.  The 
act  also  reserves  to  every  person,  then  having  a  right  to  vote  in 
the  election  for  any  city  or  borough  in  virtue  of  any  other  qualifi- 
cation, such  right,  as  long  as  he  should  be  qualified  as  an  elector,  ac- 
cording to  the  usages  and  customs  of  such  city  or  borough,  or  any  law 
then  in  force,  if  duly  registered,  and  resident,  as  required  in  the  case 
of  burgesses  and  freemen ;  with  a  provision  that  every  such  person 
should  for  ever  cease  to  enjoy  such  right  if  his  name  should  have 
been  omitted  for  two  successive  years  from  the  i-egister  of  voters, 
unless  he  should  have  been  so  omitted  in  consequence  of  his  having 
received  parochial  relief  within  twelve  calendar  months  next  pre- 
vious to  Uie  last  day  of  July  in  any  year,  or  in  consequence  of  his 
absence  on  the  naval  or  military  service  of  his  majesty. — -The 
qualification  to  vote  for  cities  and  boroughs  in  Scotland  and  Ire- 
land is  also  entirely  altered  by  the  Scotch  and  Irish  Reform  Acts 
respectively,  but,  for  the  reason  already  assigned  for  not  stating  the 
alterations  with  regard  to  the  county  constituency  of  Scotland  and 
Ireland,  they  are  here  omitted. — Editor. 
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diiya'  notice  of  the  same.  And  the  sheriff  himself 
must  proceed  to  the  election  for  the  county,  not 
sooner  than  ten  days  after  the  receipt  of  the  writ, 
nor  later  than  sixteen. 

The  principal  precautions,  '  taken  by  the  law,  to 
ensure  the  freedom  of  elections,  are,  that  any  candi- 
date, who,  after  the  date  of  the  writ,  or  even  after 
the  vacancy,  shall  have  given  entertainments  to  the 
electors  of  a  place,  or  to  any  of  them,  in  order  to 
his  being  elected,  shall  be  incapable  of  serving  for 
that  place  in  parliament;""  and  that  if  any  person 
gives  or  promises  to  give,  any  money,  employment, 
or  reward,  to  a  voter,  in  order  to  inBuence  his 
vote,  he,  as  well  as  the  voter  himself,  shall  be  con- 
demned to  pay  a  fine  of  five  hundred  pounds,  and 
for  ever  distjualified  to  vote,  and  hold  any  office  in 
a   corporation, — the    faculty,   however,    being  re- 

'i  Tlie  several  refurm  acis,  btfore  alluded  lo,  add  most  matPrially 
to  these  jirecaulions,  by  removing  the  (iretence  for  the  allowauce 
of  large  suina  to  voters,  for  the  expense  of  their  conveyance  to  the 
|)d11,  and  sustenance  while  ibere.  In  additiou  to  the  requirement, 
that  the  voters  forciliea  and  horoughsshall  reside  within  seven  miles, 
and  other  provisions  already  ciied,  ihey  limit  the  continuance  of 
polls  for  counties,  cities,  and  boroughs,  lo  two  days,  besides  the 
day  of  nomination  ;  and  enact,  that  counties  shall  be  divided  into 
districts  for  polling  [no  rounty  to  have  more  than  fifteen);  and 
that  the  pulls  for  cities  and  borciiiglis  shall  be  at  different  booths, 
not  more  than  six  hundred  voting  atone  eonijiartmenl  of  a  booth. 
— Editor, 

»  By  7  Will.  &  Mary.  cap.  4,  (a.  D  169G.)  inliluled,  "An 
act  for  preventing  charge  and  expense  in  elections  of  menihei's  to 
serve  iti  parliament,"  such  person  is  not  only  declared  disabled  and 
incapacitated  upon  such  election  lo  serve  in  parliament  for  that 
place,  but  "  shall  not  net,  sit,  or  have  any  role  or  place,  iu  [Htrlia- 
"  iiienl."— EuiTOR. 
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served  to  both,  of  procuring  indemnity  for  their 
own  offence,  by  diBcovering  Boiiie  other  olTender 
of  the  same  kind. 

It  has  been  moreover  established,  that  no  lord 
of  parliament,  or  lord-lieutenant  of  a  county,  hns 
any  right  to  interfere  in  the  elections  of  members  ; 
that  any  officer  of  the  excise,  customs,  Sm.  who 
shall  presume  to  intermeddle  in  elections,  by  influ- 
encing any  voter  to  give  or  witiibold  his  vote,  sliull 
forfeit  one  hundred  pounds,  and  be  disabled  to  hold 
any  office.  Lastly,  all  soldiers  quartered  in  a  place 
where  an  election  is  to  be  made  must  move  from  it, 
at  least  one  day  hefore  the  election,  to  the  distance 
of  two  miles  or  more,  and  return  not  till  one  day 
after  the  election  is  finished. 

The  house  of  peers,  or  lords,  is  composed  of  the 
lords  spiritual,  wlio  are  the  archbishops  of  Canter- 
bury and  of  York,  and  the  twenty-four  bishops  ; 
and  of  the  lords  temporal,  whatever  may  be  their 
respective  titles,  such  as  dukes,  marquises,  earls, 
&c.'^-' 

Lastly,  the  king  is  the  third  constitutive  part  of 
parliament :  it  is  even  he  alone  who  can  convoke 
it ;  and  he  alone  can  dissolve  or  prorogue  it.  The 
effect  of  a  dissolution  is,  that  from  that  moment  the 


^  All  ibe  petrA  of  Euglaiid  sit  in  tbeir  own  riglit ;  those  of 
Scotland,  agrecftbly  to  Article  22  of  ihe  act  of  union  of  1706, 
ate  represeiiieJ  in  the  house  of  lords  by  sixteen,  wbom  tbey  elect 
from  unonft  their  number  a.1  tbe  commencement  of  every  parlia- 
;  and  those  of  Ireland,  agreeably  lo  Article  4  of  the  act  of 
n  of  1800,  are  represenleU  by  "  four  lorils  »|)iriliiiil  of  Ireland 
"  by  rotation  of  sessions,  and  twenly-elKbl  lords  tenijwraluflielaud 
'■  elected  for  life  of  llie  peer?  of  Ireland, " — t^uiTOR. 
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parliament  completely  ceases  to  exist ;  the  commis- 
sion, given  to  tlie  members  by  their  constituents,  is 
at  an  end  ;  and,  whenever  a  new  meeting-  of  parlia- 
ment shall  happen,  they  must  be  elected  anew.  A 
prorogation  is  an  adjournment  to  a  term  appointed 
by  the  king;  till  which  the  existence  of  parliament 
is  simply  interrupted,  and  the  function  of  the  de- 
puties suspended. 

When  the  parliament  meets,  whether  it  be  by 
virtue  of  new  summons,  or  whether,  beino^  com- 
posed of  members  formerly  elected,  it  meets  again 
at  the  expiration  of  the  term  for  which  it  had  been 
prorogued,  the  ting-  either  goes  to  it  in  person, 
invested  with  the  insignia  of  his  dignity,  or  ap- 
points pro]ier  persons  to  represent  him  on  that 
occasion,  and  opens  the  session  by  laying  before 
the  parliament  the  state  of  the  public  affairs,  and 
inviting  it  to  take  them  into  consideration.  The 
presence  of  the  king,  either  real  or  represented,  is 
absolutely  requisite  at  the  first  meeting  j  it  is  that 
which  gives  life  to  the  legislative  bodies,  and  puts 
them  in  action. 

The  king,  having  concluded  his  declaration, 
withdraws.  The  parliament,  which  ia  then  legally 
intrusted  with  the  care  of  the  national  concerns, 
enters  upon  its  functions,  and  continues  to  exist 
till  it  is  prorogued,  or  dissolved.  The  house  of 
commons,  and  that  of  peers,  assemble  separately  ; 
the  latter,  under  the  presidence  of  the  lord-chan- 
cellor ;  the  former,  under  that  of  their  speaker  ; 
and  both  separately  adjourn  to  such  days  as  they 
respectively  tiiink  proper  to  appoint. 
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As  each  of  the  two  bouses  has  a  negative  on  the 
propositions  made  by  the  other,  and  there  is,  conse- 
quently, no  danger  of  their  encroaching'  on  each 
other's  rights,  or  on  those  of  the  king,  who  has 
tlkewi);e  his  negative  upon  them  both,  any  cpiestion, 
judged  by  them  conducive  to  the  public  good,  with- 
out exception,  may  be  made  the  snbject  of  their 
respective  deliberations.  Such  are,  for  instance, 
new  limitations,  or  extensions,  to  be  given  to  the 
authority  of  the  king ;  the  establishing  of  new 
laws,  or  making  changes  in  those  already  in  being. 
Lastly,  the  different  kinds  of  public  provisions,  or 
establishments, — the  various  abuses  of  administra- 
tion, and  their  remedies, — become,  in  every  session, 
the  objects  of  the  attention  of  parliament. 

Here,  however,  an  important  observation  raust 
be  made  All  bills  for  granting  money  must  have 
their  beginning  in  the  house  of  commons:  the 
lords  cannot  take  this  object  into  their  considera- 
tion but  in  consequence  of  a  bill  presented  to  them 
hy  the  latter  ;  and  the  commons  have  at  all  times 
been  so  anxiously  tenacious  of  this  privilege,  that 
they  have  never  suffered  the  lords  even  to  make 
any  change  in  the  money-bills  which  they  have 
sent  to  them ;  and  the  lords  are  expected  simply 
and  solely  either  to  accept  or  reject  them. 

This  excepted,  every  member,  in  each  house, 
may  propose  whatever  question  he  thinks  proper. 
If,  after  being  considered,  the  matter  is  found  to 
deserve  attention,  the  person  who  made  the  propo- 
sition, usually  with  some  others  adjoined  to  him, 
is  desired  to  set  it  down  in  writing.  If,  after  more 
complete  discussions  of  the  subject,  the  proposition 
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is  carried  in  the  affirmative,  it  ia  sent  to  the  other 
house,  that  they  may,  in  their  turn,  take  it  into  con- 
stileration.  If  the  other  house  reject  tlie  hill,  it  re- 
mains without  any  effect :  if  they  ag"ree  to  it,  no- 
thing remains  wanting  to  its  complete  establishment 
but  the  royal  assent. 

When  there  is  no  business  that  re()uires  imme- 
diate dispatch,  the  king"  usually  waits  til!  the  end  of 
the  session,  or  at  least  til!  a  certain  number  of 
bills  are  ready  for  him,  before  he  declares  his  royal 
pleasure."'  When  the  time  is  come,  the  king"  goes 
to  parliament  in  the  same  state  with  which  he 
opened  it;  and  while  he  is  seated  on  the  throne,  a 
clerk,  who  has  a  list  of  the  bills,  gives,  or  refuses, 
as  he  reads,  the  royal  assent. 

When  the  royal  assent  is  given  to  a  public  bill, 
the  clerk  says,  Le  toy  le  weu/."  If  the  bill  be  a 
private  hill,  he  says,  SoUfait  comme  il  est  desir^,^" 
If  the  bill  lias  subsidies  for  its  object,  he  says,  Le 
roy  remercie  sex  loyaux  sujels,  accepte  leur  benevo- 
lence, et  aussi  le  veut."  Lastly,  if  the  king  does  not 
think  proper  to  assent  to  the  bill,  the  clerk  says, 
Le  roy  s'avisera  ;^  which  is  a  mild  way  of  giving  a 
refusal. 

It  is,  however,  pretty  singular,  that  the  king  of 
England  should  make  use  of  the  French  language 


»  CommiEsions  for  giving  ilie  royal  asseni  lo  bills  nre  now  uf 
frequent  octurrencc  iu  every  session  of  Parlinmeiit. — Kuitur. 

*'  The  king  wilU  it. — Editor, 

"  Ijfit  itbe  aa  il  is  desired.— EuiTuH. 

^  'Hie  king  tbanks  liiii  loyal  §ubjecLs,  accojus  tliiir  licni'vuleiiei.', 
Hlidwlao  wills  it.— Eniion. 

**  The  kiug  will  cousidcr  of  il. — Euitor. 
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to  declari!  bis  intentions  to  his  pnrliamerit.  Tliis 
custom  was  introduced  at  tlie  Conquest,"  and  tius 
been  contimied,  like  otbt-r  matters  of  form,  wbicb 
sunietimes  eubsist  for  ages  after  tbe  real  substance 
of  things  has  been  altered  :  and  Judge  Bladtstone 
expresses  himself  on  this  subject  in  tbe  following 
words  :  "  A  badge,  it  must  be  owned  (now  the 
"  only  one  remaining),  of  conquest ;  and  which 
*'  one  would  wish  to  aee  fall  into  total  oblivion, 
*'  unless  it  be  reserved  as  a  solcnm  memento  to 
"  remind  us  tliat  our  liberties  are  mortal,  having 
'*  once  been  destroyed  by  a  foreign  force." 

When  the  king  has  declared  his  different  inten- 
tions, he  prorogues  the  parliament.  Those  bilU 
which  he  has  rejected  remain  without  force:  those 
to  which  he  has  assented  become  the  expression  of 
the  will  of  the  highest  power  acknowledged  in 
England  :  they  have  tbe  same  binding  force  as 
the  editu  enrcgisfris  have  in  France,  and  as  the 
populiscita  had  in  ancient  Home  :  in  a  word,  they 
are  laws.  And  though  each  of  the  constituent 
parts  of  the  parliament  might,  at  first,  have 
prevented  the  existence  of  those  laws,  tbe  united 
will  of  all  the  three  is  now  necessary  to  repeal 
them. 

•  William  ilie  Comiiieror  udtled.  lo  die  ailier  c.-ljai.ges  lie  intro- 
duced, the  abuliiion  of  the  English  language  in  all  public  us  nell 
u  judicial  U'..ugaction3,  oud  subtttituied  Tor  it  the  Ftfuch  that  was 
a|H)keii  in  his  time  :  hvnci;  thr^  number  of  old  F'rcnch  words  tliat 
are  met  with  in  tlie  style  of  ihi;  F.nghsh  laifs.  It  was  only  iiader 
Edward  III.  llial  the  English  langiuige  bt^an  to  be  re-estabhabed 
in  the  courts  of  juaiiee. 
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CHAPTER  V. 

Of  the  Executite  Pimrer. 

Wheut  the  parliament  is  prorc^ued  or  dissolyed,  it 
ceases  to  exist ;  but  its  laws  still  coDtioue  to  be  in 
force:  the  king  remains  charged  with  the  execution 
of  them^  and  is  supplied  with  the  necessanr  power 
for  that  purpose. 

It  is,  however,  to  be  obsenred,  that  though,  in 
his  political  capacity  of  one  of  the  constituent 
parts  of  the  parliament  (that  is,  with  regard  to  the 
share  allotted  to  him  in  the  l^islatire  authority), 
the  king  is  undoubtedly  sovereign,  and  only  needs 
allege  his  will  when  he  gives  or  refuses  his  assent 
to  the  bills  presented  to  him ;  yet,  in  the  exercise 
of  his  powers  of  government,  he  is  no  more  than  a 
magistrate ;  and  the  laws,  whether  those  that  ex- 
isted before  bim,  or  those  to  which,  by  his  assent, 
he  has  given  being,  must  direct  bis  conduct,  and 
bind  him  equally  with  his  subjects. 

I.  The  first  prerogative  of  the  king,  in  his  capa- 
city of  supreme  magistrate,  has  for  its  object  the 
administration  of  justice. 

1^  He  is  the  source  of  all  judicial  power  in  the 
state ;  he  is  the  chief  of  all  the  courts  of  law,  and 
the  judges  are  only  his  substitutes  :  every  thing  is 
transacted  in  his  name  ;  the  judgments  must  be  with 
his  seal,  and  are  executed  by  his  officers. 

2^.  By  a  fiction  of  the  law,  he  is  looked  upon  as 
the  universal  proprietor  of  the  kingdom  :  he  is  in 
consequence  deemed  directly  concerned  in  all  of- 
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fences ;  and,  for  that  reason,  prosecutions  are  to  be 
carried  on  in  his  name  in  the  courts  of  law. 

S^.  He  can  pardon  offences,  that  is,  remit  the 
punishment  that  has  been  awarded  in  consequence 
of  his  prosecution. 

II.  The  second  prerogative  of  the  king  is,  to  be 
the  fountain  of  honour^  that  is,  the  distributor 
of  titles  and  dignities  :  he  creates  the  peers  of  the 
realm,  as  well  as  bestows  the  different  degrees  of 
inferior  nobility.  He  moreover  disposes  of  the 
different  offices,  either  in  the  courts  of  law,  or 
elsewhere. 

III.  The  king  is  the  superintendent  of  commerce ; 
he  has  the  prerogative  of  regulating  weights  and 
measures;  he  alone  can  coin  money,  and  can  give 
a  currency  to  foreign  coin. 

IV.  He  is  the  supreme  head  of  the  church.  In 
this  capacity  he  appoints  the  bishops,  and  the  two 
archbishops  ;^  and  he  alone  can  convene  the  assem- 
bly of  the  clergy.  This  assembly  is  formed  iu 
England,  on  tlie  model  of  the  parliament ;  the 
bishops  form  the  upper  house  :  deputies  from  the 
dioceses,  and  from  the  several  chapters,  form  the 
lower  house :  the  assent  of  the  kin^r  is  likewise 
necessary  to  the  validity  of  their  acts,  or  canons  ; 
and  the  king  can  prorogue,  or  dissolve,  the  convo- 
cation. 

V.  He  is,  in  right  of  his  crown,  the  general- 
issimo of  all  sea  or  land  forces  whatever  \  he  alone 


^  Since  the  union  with  Ireland  in  1801,  the  king  has  also  the 
appointment  of  the  archhishops  and  bishops  of  the  church  of  that 
part  of  the  United  Kingdom. — Editor. 
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can  levy  troops,  equip  fleets,   build  fortresses,  and 
fill  all  the  posts  in  tliera. 

VI.  He  is,  with  regard  to  foreign  nations,  the 
representative  and  the  depository  of  all  the  power 
and  collective  majesty  of  the  nation ;  he  sends  and 
receives  ambassadors ;  he  contracts  alliances  ;  and 
has  the  prerogative  of  declaring  war,  and  of 
making  peace,  on  whatever  conditions  he  thinks 
proper. 

VII.  In  fine,  what  seems  to  carry  so  many 
powers  to  the  height,  is,  its  being  a  fundamental 
maxim,  that  the  kino  can  do  no  wrong  :^  which 
does  not  signify,  however,  that  the  king  has  not  the 
power  of  doing  ill,  or,  as  it  was  pretended  by  cei'^ 
tain  persons  in  former  tim^s,  that  every  thing  he 
did  was  lawful ;  but  only  that  he  is  above  the  reach 
of  all  courts  of  law  whatever,  and  that  his  person 
is  sacred  and  inviolable* 

• 

^  A  maxim  quite  consistent  with  the  doctrine  of  divine  right 
by  which  kings  reign,  and  essential  to  secure  such  a  profound 
respect  to  the  royal  person  and  dignity  as  may  most  eflectually 
promote  obedience  to  the  laws  of  which  the  king  ia  administrator, 
while  the  full  responsibility  attached  to  the  cabinet  ministers  of  the 
sovereign  prevents  the  possibility  of  danger  resulting  to  the€ubject 
from  the  maintenance  of  a  principle  not  strictly  applicable  to  hu- 
manity.— Editor. 
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CHAPTER  VI. 


I 


Tlie  Boundaries  which  the  Constitution  has  set  to 
the  Royal  Prerogative. 

Im  reading  the  foregoing  enumeration  of  the 
powers  with  which  the  laws  of  England  have  in- 
trusted the  king,  we  are  at  a  loss  to  reconcile  them 
with  the  idea  of  a  monarchy,  which,  we  are  told,  is 
limited.  The  king  not  only  unites  in  himself  all 
the  hranchea  of  the  executive  power;  he  not  only 
disposes  without  controul,  of  the  whole  military 
power  in  the  state  ; — hut  he  is,  moreover,  it  seems, 
master  of  the  law  itself,  since  he  calls  up  and  dis- 
misses, at  his  wilt,  the  legislative  hodies.  We 
find  him,  therefore,  at  first  sight,  invested  with  all 
the  prerogatives  that  ever  were  claimed  by  the 
Diost  absolute  monarchs  ;  and  we  are  at  a  loss  to 
find  that  liberty  which  the  English  seem  so  confi- 
dent they  possess. 

But  the  representatives  of  the  people  still  have, 
—and  that  is  saying  enough, — they  still  have  in 
their  hands,  now  that  the  constitution  is  fully 
established,  the  same  powerful  weapon  which  en- 
abled their  ancestors  to  establish  it.  It  is  still  from 
their  liberality  alone  that  the  king  can  obtain  sub- 
sidies ;  and  in  these  days,  when  every  thing  is 
rated  by  pecuniary  estimation,  —when  gold  is  be- 
come the  great  moving  spring  of  affairs, — it  may 
be  safely  affirmed,  that  he  who  depends  on  the  will 
of  other  men,    with  regard    to  so    important    an 
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article,   is  (whatever  bis  power  may  be  in  other 
respects)  in  a  state  of  real  dependence. 

This  ia  the  case  of  the  king  of  Enfrland.  He 
has,  in  that  capacity,  and  without  the  grant  of 
his  people,  scarcely  any  revenue.  A  few  here- 
ditary duties  on  the  exportation  of  wool,  which 
(since  the  establishment  of  manufactures)  are  be- 
come tacitly  extingiiislied  j  a  branch  of  the  excise, 
which,  under  Charles  the  Second,  was  annexed  to 
the  crown  as  an  indemnification  for  the  military 
services  it  gave  up,  and  which,  under  George  the 
first,"  was  6xed  at  seven  thousand  pounds  ;  n 
duty  of  two  shillings  on  every  ton  of  wine  im- 
ported ;  the  wrecks  of  ships  of  which  the  owners 
remain  unknown  ;  whales  and  sturgeons  thrown 
on  the  coast  J  swans  swimming  on  public  rivers  j 
and  a  few  other  feudal  relics,  now  compose  the 
whole  appropriated  revenue  of  the  kingf,  and  are 
all  that  remain  of  the  ancient  inheritance  of  the 


The  king  of  England,  therefore,  has  the  pre- 
rogative of  commanding  armies,  and  equipping 
fleets  ;  but  without  the  concurrence  of  his  par- 
liament he  cannot  maintain  them.  Ho  can  bestow 
places  and  employments ;  but  without  his  parliii- 
ment  he  cannot  pay  the  salaries  attending  on  tliein. 
He  can  declare  war ;  but  without  his  parliament 
it  is  impossible  for  him  to  carry  it  on.  in  a  word, 
the  royal  prerogative,  destitute  as  it  is  of  the  power 
of  imposing  taxes,  is  like  a  vast  body,  which  cannot 
of  itself  accomplish  its  motions;  or,  if  you  please, 

^  It  was  in  the  reigii  of  George  ttie  Si-conit  thai  iliia  ai'i'aiige- 
ment  was  made. — Kihtor. 


I 
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tt  is  like  a  ship  completely  equipped,  but  from  which 
the  parliament  can  (it  pleasure  draw  off  the  water, 
and  leave  it  aground, — and  also  set  it  n6oat  again, 
by  granting  subsidies. 

And  indeed  we  see,  that,  since  the  establish- 
ment  of  tltis  right  of  the  representatives  of  the 
people,  to  grant  or  refuse  subsidies  to  the  crown, 
their  other  privileges  have  been  continually  in- 
creasing.  Though  these  representatives  were  not, 
in  the  beginning,  admitted  into  parliament  but 
upon  the  most  disadvantageous  terms,  yet  they 
soon  found  means,  by  joining  petitions  to  their 
money-bills,  to  have  a  share  in  framing  those  laws 
by  which  they  were  in  future  to  be  governed  ;  and 
this  method  of  proceeding,  which  at  first  was  only 
tolerated  by  the  king,  they  afterwards  converted 
into  an  express  right,  by  declaring,  under  Henry 
the  Fourth,  that  they  would  not,  thenceforward, 
come  to  any  resolutions  with  regard  to  subsidies, 
before  the  king  had  given  a  precise  answer  to  their 
petitions. 

In  subsequent  times  we  see  the  commons  con- 
stantly successful,  by  their  exertions  of  the  same 
privilege,  in  their  endeavours  to  lop  off  the  de- 
spotic powers  which  still  made  a  part  of  the  regal 
prerogative.  Whenever  abuses  of  power  had 
taken  place,  which  they  were  seriously  determined 
to  correct,  they  made  grievances  and  supplies  (to 
use  the  expression  of  Sir  Thomas  Wentworth)  go 
hand  in  hand  together;  which  always  produced 
the  redress  of  them.  And  in  general,  when  a  bill, 
in  consequence  of  its  being  judged  by  the  commons 
essential  to  the  public  welfare,  has   been  joined  by 
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them  to  a  money-bill,  it  baa  Beldom  failed  to  pass 
in  thai  agreeable  company." 


CHAPTER  VII. 


The  same  Subject  con/i'n««i*ni[  a  i  aiil 


But  this  force  of  the  prerogative  of  the  conn 
and  the  facility  with  which  it  may  be  exerted,  how- 
ever necessary  for  the  first  establishment  of  the 
constitution,  might  prove  too  considerable  at 
pre»ient,  when  it  is  requisite  only  to  support  it. 
There  might  be  the  danger,  that,  if  the  parliament 
should  ever  exert  their  privilege  to  its  full  extent, 
the  prince,  reduced  to  despair,  might  resort  to  fatal 
extremities ;  or  that  the  constitution,  wliicb  subsists 
only  by  virtue  of  its  equilibrium,  might  in  the  end 
be  subverted. 

Indeed,    this  is  a  case  which  the  prudence   of 
parliament  has  foreseen.     They  have,   in  this  res 


•  In  mentioning  ihe  forcible  use  which  ttie  coiamons  bave  «t 
dmes  maHe  of  their  power  o(  griuiling  subtiidiefi,  by  joining  provi- 
sions of  a  iliffereiit  nature  to  bills  that  bad  grauLs  fur  ibeirolt^a,  I 
only  meal)  to  aliow  tbe  great  efficietiuy  of  that  power,  whii-h  waaih«' 
Buhject  of  ibis  chapter,  without  pretending  to  say  any  thing  a*  U 
the  propriety  of  (lie  measure.  The  house  of  lords  have  even  found 
it  neceasaiy  (which  coafirras  what  is  said  here)  to  form,  as  it  were,  ft- 
confrtleracy  among  themselves,  for  the  securily  of  their  legislative' 
BUthority  against  the  unbounded  use  which  ihe  commons  migfil 
make  of  their  power  of  taxation  ;  and  il  has  been  made  asUncIing. 
f>rder  of  iheir  house,  to  reject  any  bill  whaUoever  to  which  amonej> 
bill  has  been  lacked. 
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t  apect,  tm|)osed  laws  upon   themselves:  and,  with- 
out touching  the  prerogative  itself,   they  have  mo- 
derated the  exercise  of  it.     A  custom    has  for  a 
long    time  prevailed,    at  the    heginning  of  every 
I  reign,  and  in  the  kind  of  overflowing  of  affection 
which  takes  place    between   a  king   and    his  first 
parliament,  to  grant  the  king  a  revenue  for  hia 
life ;  a  provision  which,  with  respect  to  the  great 
exertions   of  his   power,    does   not   abridge  the  in- 
I  Juence  of  the  commons,   but  yet   puts  liim  in   a 
[  ^»ndition  to  support  the  dignity  of  the  crown,  ajid 
iffords  him,  who  is  the  first  magistrate  in  the  na- 
I  tion,    that   independence    which    the  law»  ensure 
I  tiso  to  those  magititrates  who  arc  particularly  in- 
I  trusted  with  the  administration  of  justice.* 


'  The  iweKe  juJges 


-The 


'llich 


I  Ton 


)  were  often  given  (lieiii  duranlt  hfne  placilo,^  now  iiiusl 
I  vw&va*'  be  made  quamdia  se  bene  generlnl,*'  and  their  salaries 
I  ■''SBcctuiiwd  ;  bui,  upon  an  address  of  both  tiousee,  it  may  be 
"  lawful  10  remove  them."— Stat.  13  Will.  IIL  c.  2.  In  Oie 
■;^tjfear  of  the  rdgn  of  hia  present  majesty,*'  it  was  moreover  en- 
■  Kled,  that  the  contmiKsions  of  the  judges  ^ihiiuld  couiiime  in  force 
I  KitiritlutDnding  the  demise  of  the  kiu^;;  which  bos  prevented  their 
I  teng  dependent,  with  regard  to  their  continuation  iu  office,  on  the 
tlGur-appai'ent. 

'* >By  act  of  1 1  Geo. IV.  and   1  Will.  4.  cap.  70,   (*.».   1830,) 

itibiled,  "  An  act  for  the  more  e/Tectuol  administration  of  justice 

Enjjland  and  Wales,"  his  majesty  was  empowered  to  appoint  an 

lilioDal  puisuejudge  to  each  of  the  ruperiur  conns  of  eoinmou 

;  and  the  separate  jurwdictiun  for  the  County  Palatine  ofChester 

pd  the  principality  of  Wales  was  put  an  end  to.     The  number 

^iudgea  is  therefore  now  fifteen. — Editor. 

*  sj  Porthe  continuance  of  our  good  pleasure  (L  e.  of  the  crown), 

UXOR. 

^  For  su  long  as  ihey  shall  well  conduct  themselves. — Editor. 
*'  His  majesty  king  Geoi^  theThii'd, — Editor, 
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This  conduct  of  the  parlJatnent  provides  an  ad- 
mirable remedy  for  the  accidental  disorders  of  tlie 
Mate.  For  though,  by  the  wise  distribution  of 
the  powers  of  g-overniuent,  great  usurpations  are 
become  in  a  manner  impracticable,  nevertheless  it 
is  impossible  but  that,  in  consequence  of  the  con- 
tinual (though  silent)  efforts  of  the  executive  power 
to  extend  itself,  abuses  will  at  length  slide  in. 
But  here  the  powers,  wisely  kept  in  reserve  by  the 
parliament,  afford  the  means  of  remedying  them. 
At  the  end  of  each  reign,  the  civil  list,  and  con- 
sequently that  kind  of  independence  which  it  pro- 
cured, are  at  an  end.  The  successor  finds  a  throne, 
a  sceptre,  and  a  crown  ;  but  he  finds  neitlier  power, 
nor  even  dignity  ;  and  before  a  real  possession  of 
all  these  things  be  given  him,  the  parliament  have 
it  in  their  power  to  take  a  thorough  review  of  the 
state,  as  well  as  correct  the  several  abuses  that 
may  have  crept  in  during  the  preceding  reign  ; 
and  thus  the  constitution  may  be  brought  back  to 
its  first  principles. 

England,  therefore,  by  this  mean,  enjoys  one 
very  great  advantage, — one  that  all  free  states 
have  sought  to  procure  for  themselves;  I  mean 
that  of  a  periodical  reformation.  But  the  ex- 
pedients which  legislators  have  contrived  for  this 
purpose  in  other  countries,  have  always,  when 
attempted  to  be  carried  into  practice,  been  found 
to  be  productive  of  very  disadvantageous  con- 
sequences. Those  laws  which  were  made  in 
Rome,  to  restore  that  equality  which  is  the  essence 
of  a  democratical  government,  were  always  found 
impracticable  :    the  attempt  alone  endangered  the 
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overthrow  uf  tliB  republic ;  mid  tliu  L>xpedit!iit 
whicb  the  Florentines  called  ripigliar  il  sinio** 
proved  nowiae  happier  in  its  conseqiiencee.  This 
wus  because  all  those  different  remedies  were  de- 
stroyed beforehand,  by  the  very  evils  they  were 
meant  to  cure  ;  and  the  i^reuter  the  abuses  were, 
the  more  impossible  it  was  to  correct  them. 

Hut  the  mean  of  reformation  which  the  par- 
liament of  England  has  taken  care  to  reserve  to 
itself,  iR  the  more  effectual,  us  it  goes  less  directly 
to  its  end.  It  does  nut  oppose  the  usurpations  of 
prert^tive,  as  It  were,  in  front :  it  does  not  en- 
counter it  in  the  middle  of  its  career,  and  in  the 
fullest  flight  of  its  exertion:  but  it  gues  in  search 
of  it  to  its  source,  and  to  the  principle  of  its  ac- 
tion. It  does  not  endeavour  forcibly  to  overthrow 
it(  it  only  enervates  its  springs. 

What  increases  still  more  the  mildness  of  the 
operation,  is,  that  it  is  only  to  be  applied  to  the 
usurpations  themselves,  and  passes  by  what  would 
be  far  more  formidable  to  encounter,  the  obstinacy 
and  pride  of  the  usurpers. 

Every  thing  is  transacted  with  a  new  sovereign, 
who,  till  then,  has  had  no  share  in  public  affairs, 
and  has  taken  no  step  which  be  may  conceive  him- 
self bound  in  honour  to  support.  In  fine,  they  do 
not  wrest  from  him  what  the  good  of  the  state  re- 
*]uires  lie  should  give  up :  he  himself  makes  the 
sacrifice. 

The  truth  of  all  these  observations  is  remark- 
ably confirmed  by  the  events  that  followed  the 
reign  of  tlie  two  last  Henries.  Every  barrier  that 
"  To  recover  ihc  stale. — Ehitiiu. 
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protected  the  people  s^ainst  the  iBcuraions  of  power 
had  been  bpoken  through.  The  parliament,  in 
their  terror,  had  even  enacted  that  proclamations, 
that  is,  tho  will  of  the  king,  should  have  the  force 
of  laws  :*  the  constitution  seemed  really  undone. 
Yet,  on  the  first  opportunity  afforded  by  a  new 
reign,  liberty  began  again  to  make  its  appearance. t 
And  when  the  nation,  at  length  recovered  from 
Its  long  supineness,  had,  at  the  accession  of  Charles 
the  First,  another  opportunity  of  a  change  of  so- 
vereign, that  enormous  mass  of  abuses,  which  bad 
been  accumulating,  or  gaining  strength,  during 
five  successive  reigns,  was  removed,  and  the  an- 
cient laws  were  restored. 

To  which  add,  that  this  second  reformation, 
which  was  so  extensive  in  its  effects,  and  might  be 
called  a  new  creation  of  the  constitution,  was  ac- 
complished without  producing  the  least  convulsion. 
Charles  the  First,  in  the  same  manner  as  Edward 
the  Sixth,  (or  his  uncle,  the  regent  duke  of  So- 
merset) had  done  in  former  times,  assented  to  every 
regulation  that  was  passed  ;  and  whatever  reluc- 
tance be  might  at  first  manifest,  yet  the  act  called 
the  Petition  of  Right  (as  well  as  the  bill  which 
afterwards  completed  the  work)  received  the 
royal  sanction  without  bloodshed. 

It  is  true,  groat   misfortunes  followed  ;   but  they 

were.tlie  effects  of  particular  circumstances.  '  The' 

.     .  ..,,,.,   .,.1, 

"Slai.  SlHen.  VlII.cbap.H.  ,,    ..(...hIi 

t  Tliclaws  coiiceniiiig  treason,  passeil  iiuclcr  Heiirj'  thcEightlfc, 

wliicli  jmlge  BlaekHione  calla  "  ud  auia/.ing  licap  of  wild  and  iiew- 

"  Tnngled  treasons,"  were,  together  with  tlic  statute  jiist  ineiilloned, 

rrpooled  in  ilu-  lii^jmningof  tiic  reign  oIKdwnrd  Vi.  
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nature  anil  extent  of  regul  authority  not  havings 
been  accurately  defined  durinfr  tlie  time  which  pre- 
ceded the  reigns  of  the  Tiidors,  the  exorbitant 
power  of  the  princes  of  that  house  had  gradually 
introduced  political  prejudices,  of  even  an  extrava- 
gant kind  ;  those  prejudices,  having  had  a  liundred 
and  fifty  years  to  take  root,  could  not  be  shaken 
ofl'  but  by  a  kind  of  general  convulsion  ;  the  agi- 
tation continued  after  the  action,  and  was  carried 
to  excess  by  the  religious  quarrels  that  arose  at  that 
time. 


"■CHAPTER  VIII. 

New  Rentrictions. 


The  cofnmonB,  however,  have  not  entirely  relied 
oil  the  advantages  of  the  great  prerogative  with 
which  the  constitution  has  intrusted  them. 

Though  this  prerogative  Is,  in  a  manner,  out  of 
danger  of  an  immediate  attack,  they  have  neverthe- 
less shown  at  all  times  the  greatest  jealousy  on  its 
account.  They  never  suffer,  as  we  have  observed 
before,  a  money-bill  to  begin  any-wbere  but  with 
thetuselves ;  and  any  alteration  that  may  be  made 
in  it,  in  the  other  house,  is  sure  to  be  rejected.  If 
the  commons  had  not  most  strictly  reserved  to 
themselves  the  exercise  of  a  prerogative  on  which 
their  very  existence  depends,  the  whole  might  at 
length  have  slidden  into  that  other  body,  which 
they    might  have  suffered  to  share    in    it    etfually 


7*  THE   COKSTITUTION 

wiUi  tiiein«  If  any  odier  peraons,  besideB  1^  re^ 
presenUtires  of  tbe  people^  had  a  right  to  wukm  mm 
offer  of  the  produee  of  tbe  labour  of  the  piyylcj  the 
executive  power  would  soon  hare  forgotten  dMt  it 
only  exists  for  tbe  advantage  of  the  public* 

*  Ab  the  crown  Las  tbe  UDdi^pnted  prerogatire  of  assenting  lo, 
aud  dissenting  froiu^  what  bills  it  tbinks  projKT,  as  well  as  of  coii> 
vening,  proroguiug,  and  disaolTing  tbe  porliasnent  wbfsievcr  it 
pleases,  the  latter  have  oo  assarance  of  baring  a  regard  paid  to  dnr 
biJIs,  or  ereu  of  being  allowed  to  assemble,  bat  wbat  may 
from  tbe  need  tbe  crowD  stands  in  of  tbeir  assistance :  tbe 
in  tbat  resj>ect,  is  eveD  greater  for  tbe  commons  than  for  the  \arda, 
who  enjoy  a  dignity  whicb  is  hereditan-,  as  well  as  inberentiii 
tbeir  persons,  and  form  a  permanent  body  in  the  state  ;^  w1 
tbe  commons  completely  vanish,  whenever  a  dissolutiQvi 
j)lace :  tliere  is,  therefore,  no  exaggeration  in  what  has  been  said 
above,  tbat  tbeir  very  hein^  depends  on  their  power  of  granting 
subsidies  to  tbe  crown. 

Moved  by  these  consideration^,  and,  no  doubt,  by  a  sense  of  their 
duty  towards  tbeir  constituents,  to  whom  tbb  right  of  taxation 
originally  belongs,  the  house  of  commons  have  at  all  times  been 
very  careful  lest  precedents  should  be  established,  which  might,  ia 
the  most  distant  manner,  tend  to  weaken  that  right.  Hence  the 
warmth,  I  might  say  the  resentment,  with  which  they  have  alvajrs 
rejected  even  the  amendiuents  proposed  by  the  lords  in  their 
money-bills.  The  lords,  however,  have  not  given  up  their  preten- 
sion to  make  such  amendments ;  and  it  is  only  by  the  rigUanoe 
and  constant  predetermination  of  the  commons  to  reject  all  alieralioa 
whatever  made  in  tbeir  money-bills,  without  even  examining  then, 
that  this  pretension  of  the  lords  is  reduced  to  be  an  useless^  and 
only  dormant,  claim.** 


^  This  remark  is  applicable  to  the  peers  of  England  only,  those 
of  Scotland  and  Ireland  being  merely  representative. — ^Editok. 

^  lliis  claim  is,  notwithstanding,  far  from  useless,  because,  by 
means  of  it,  the  upper  bouse  obtains  in  effect  the  participation  of  a 
privilege  denied  to  it  in  fact,  inasmuch  as,  though  the  lower  house 
not  only  uniformly  refuses  its  assent  to  any  alterations  made  in  a 
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'  "^Beaides,  though  this  prerogative  has  of  itself,  we 
may  say,  an  irresistible  efficiency,  the  parliament 
has  neglected  nothing  that  may  increase  it,  or  itt 
least  the  facility  of  its  exercise;  and  though  they 
have  allowed  the  general  prerogatives  of  the  sove- 
reign to  remain  undisputed,  they  have  in  several 
cases  endeavoured  to  restrain  the  use  he  might 
make  of  them,  by  entering  with  him  into  divers 
express  and  solemn  conventions  for  that  purpose.* 

Thus,  the  king  is  indisputahly  invested  with  the 
exclusive  right  of  assembling  parliaments ;  yet  he 
must  assemble  one,  at  least  once  in  three  years ;" 
and  this  obligation  on  the  king,  which  was  insisted 
upon  by  the  people  in  very  early  times, "^  has  been 
since  confirmed  by  an  act  passed  in  the  sixteenth 
year  of  the  reign  of  Charles  the  Second. 

Moreover,  aa  the  most  fatal  consequences  might 

*  LaiFs  made  to  bind  such  powers  ia  a  state  as  have  no  superior 
power  by  wbkli  xhey  may  be  legally  coi]ij>eI!eil  to  the  esecutiou 
of  iheui  (for  inslanee,  tbe  crown,  as  <j  iff  urns  tanced  in  England), 
sre  nothing  more  than  general  conventions,  or  treaties,  maile  with 
ibe  body  of  the  people. 


money-liill  by  the  lords,  but  rejects  the  bill  itself  which  bas  been 
w  altered,  yel,  if  the  alterations  he  considered  amendments,  a  new 
bill  embodying  them  ia  generally  introduced  in  the  commons. — 

E^DITOIt. 

**  This  b  perfectly  correct  in  law,  hut  iu  point  of  fact  the  king  is 
compelled  to  assemble  parliament  yearly  ;  the  supplies  are  granted, 
and  the  mutiny  bills  passed,  for  one  year  only,  and,  without  their 
renewal,  the  government  could  not  be  upheld. —Editor. 

•*  Not  merely  Irienniat  parliaments  were  "  insisted  upon  by 
"  the  people  in  very  early  times,"  hut,  even  in  the  ninth  century, 
we  find  Alfred  the  Great  ordaining,  in  compliance  with  the  national 
wish,  that  the  willeiia-gemol  should  meet  t/early. — Editor. 
f6 
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oiisms  if  Ihws  which  might  roost  materially  affect 
public  liberty*  could  be  enacted  in  parliainente  ab- 
ruptly and  imperfectly  summoned,  it  has  been  estate 
blished  that  the  writs  for  assembling  a  parliament 
must  bt>  issutn)  forty  days  at  least  before  the  first 
meeting  of  it.  Upon  the  same  principle  it  has  also 
boon  enacted,  that  the  king  cannot  abridge  the 
term  ho  bus  onco  fixed  for  a  pror<^tion,  except  ifi 
tho  two  followinsf  cases,  viz.  of  a  rebellion,  or  of 
imminent  danger  of  a  foreign  invasion ;  in  both 
whicli  cases  a  fourteen  da^V  notice  must  be  givem* 
Again,  the  king  is  the  head  of  the  church  ;  but 
he  can  neither  alter  the  e.^tablished  religion,  or  call 
iudividiuils  to  an  acccmut  for  their  religious  opi- 
Dious,|    He  cannot  even  profess  the  religion  which 

t"  T\w  CiUiMH'utiun,  or  asseiublv  of  il.c  cler^j}*,  cf  v\liicli  the  king 


^  An  iuHtAi^ct*  of  the  gWiug  iimecuracv  of  some  of  the  notes  of 
•*  A  llurmter."  who  |mb1i4ieJ  a  new  ediiioa  of  this  work  in  1821, 
nnwl  hei\*  be  given.  He  savs,  '*  ITiis  was  an  act  relating  to  the 
•*  uulilia,  M\i\  stunJs  r^jH^aleil  bv  2  Geo.  III.  c.  20.  The  clause, 
••  empowering  o  luurliauient  to  bt*  assembled  in  certain  cases  ou 
••  ftmrteen  days'  notice,  is  therefore  rvpealed."  Nothing  could  be 
nu»ir  intH»ntH*t.  Hie  statute  30  Geo.  II.  cap.  25,  (being  passed 
for  live  years  only,)  was  succeeded  by  2  Geo.  III.  ciq>.  20;  but, 
9o  farfrvtm  the  clause  in  question  (the  46th)  being  repealed  by  it, 
seiMion  1 17  of  that  act  iv-enacts  it  in  the  verv  same  words.  The 
name  note  proeeeils,  "  Indeed  ii  seems,  like  a  similar  dause  in  the 
"  act  10  Geo.  111.  cap.  3,  to  hare  been  intended  only  for  a  tempo- 
"  rury  puq>ose."  This  statement  is  equally  erroneous.  The  act 
refentxl  to  was  enacted  for  seven  years  only ;  so  far,  however,  firom 
its  being  "  intended  only  for  a  temporary  purpose,*'  this  necessary 
provision  has  been  re-enacted  from  time  to  time,  and  forms  section 
147  of  the  42  Geo.  III.  cap.  90,  which  was  not  passed  for  a  Kmited 
])rriod,  and  remains  now  in  force. — £ditor. 
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the  legislature  has  particularly  forbiiiden ;  and  thn 
prince  who  should  profess  it  is  declared  incapable 
of  inheriting,  poHseKsing,  or  enjoying,  the  crown  of 
these  kingdom*.* 

The  king  is  the  first  magistrate ;  but  he  can 
make  no  chan|^e  in  the  maxims  and  forms  conse- 
crated by  law  or  custom  :  he  cannot  even  influence, 
in  any  case  whatever,  the  decision  of  causes  be- 
tween subject  and  subject  ;  and  James  the  First,  as- 
sisting'at  the  trial  of  a  cause,  was  reminded  by  the 
judge,  that  he  could  deliver  no  opinion. |  Lastly, 
though  crimes  are  prosecuted  in  his  name,  he  can* 
not  refuse  to  lend  it  to  any  particular  [lersons,  who 
have  complaints  to  prefer. 

The  king  has  the  privilegeof  coiningnioney  ;  but 
be  cannot  alter  the  standard. 

The  king  has  the  power  of  pardoning  offenders; 

\i  ibe  bead,  can  only  regulate  sucli  aOkin  as  are  merely  ecclesia.i- 
ticoli  tbey  coiiiiot  touch  the  laws,  customs,  and  gtuLutes,  of  [he 
kingdom.— Slai.  25  Hen.  VIII.  c.  19  " 

•  1  WiU.  &  M.  Slat.  2.  c.  2. 

■f-  Tbese  principles  have  since  bet^n  mode  nn  express  article  of  an 
id  of  pBrliament ;  the  same  which  abolislieJ  the  star-chamber, 
*•  Be  it  likewise  ileclored  and  eoatted.  by  llic  authority  of  this  jire- 
"  scnUiarliainent,  that  neither  hi*  majesty,  nor  his  priwy-coinicil, 
"  have,  or  ougbt  to  have,  any  jurisdiction,  power,  or  authoriiy,  to 
"  exsmiue  or  draw  into  question,  determine,  or  dispose  of,  the 
;■  landa,  tenements,  goods,  or  cliatteb,  of  any  of  the  subjects  of  this 
"kingdom.''     Stai.  16,  C'h.  I.  cap.  10.  %  10. 


•*  A  convocation  continues  to  be  ainninoned  with  every  new 
\  parliament,  but  meets  only  pro  forma,  a  circumstance  deeply  to  be 
1  regretted,  inasmuch  aa  in  sucb  an  assembly,  properly  coDstiluted, 

much  that  is  useful,  and  indeed  absolutely  necessary,  niigbt  orlgi- 

imte. — Editor. 
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but  he  cannot  exempt  them  from  making  a  compen- 
sation to  the  parties  injured.  It  is  even  established 
by  law,  that,  in  a  case  of  murder,  the  widow,  or 
next  heir,  shall  have  a  right  to  prosecute  the  mur- 
derer ;  and  the  king's  pardon,  whether  it  preceded 
the  sentence  passed  in  consequence  of  such  prose- 
cution, or  whether  it  be  granted  after  it,  cannot 
have  any  eflfect,* 

The  king  has  the  military  power ;  but,  still, 
with  respect  to  this,  he  is  not  absolute.  It  is  true, 
in  r^ard  to  the  sea-forces,  as  there  is  in  them  this 
very  great  advantage,  that  they  cannot  be  turned 
against  the  liberty  of  the  nation,  at  the  same  time 
that  they  are  the  surest  bulwark  of  the  island,  the 
king  may  keep  them  as  he  thinks  proper ;  and  in 
this  respect  he  lies  only  under  the  general  restraint 
of  applying  to  parliament  for  obtaining  the  means 
of  doing  it.^*  But  in  regard  to  land-forces,  as  they 
may  become  an  immediate  weapon  in  the  hands  of 
power,  for  throwing  down  all  the  barriers  of  pub* 
lie  liberty,  the  king  cannot  raise  them  without  the 
consent  of  parliament*  The  guards  of  Charles  the 
Second  were  declared  anti-constitutional ;  and 
James  s  army  was  one  of  the  causes  of  his  being 
dethroned,  f 

*  The  lu^Uiod  of  pnxseculkm  lueutioiKd  bene,  is  called  an  ir^ 
^¥4i/;  il  mu$l  W  »ih\1  \iiithiu  a  vear  and  a  day  aiWihe  commissioQ 
of  tht»  cnme*^ 

f   A  now  sancuoii  \ik^i*  i^iven  lo  the  above  resururdon  in  ihc  sixth 


^  IV  ^^i  GixK  IIL  ca|K  4ti.  (a.  d.  ISl^O  abolbhed  appeal  of 
UumWr,  tiXHi.s4Mu  feKnw  w  olbvr  odt^ucvs,  aitd  wa^r  of  battel,  or 
j^uuiujf  i?»ut^  aiu!  trial  bv  battel,  in  writs  of  ri^bt.— Fa>iTO». 

***  'I  ht»  luuuber  of  the  luiv  v  U»r  which  the  estiiuates  w^ere  Ti»ted 
ill  Lsaa  wan  2T»iHK>  wuiu  inciinto^  luanwets.— Editok. 


I 
I 
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In  these  times,  however,  when  it  ia  become  a 
custom  with  princes  to  keep  those  numerous  ar- 
mies, which  serve  as  a  pretext  and  mean?  of  o[>- 
pressing  the  people,  a  state  that  would  maintain 
its  independence  is  obliged,  in  a  great  measure, 
to  do  the  same.  The  parliament  has  therefore 
thought  proper  to  establish  a  standing  body  o( 
troops  (amounting  to  about  thirty  thousand  men^), 
of  which  the  king  has  the  command. 

But  this  army  is  only  established  for  one  year  ; 
at  the  end  of  that  term,  it  is  (unless  re-established) 
to  be  ipso  Jacto  disbanded  j  and  as  the  question, 
which  then  lies  before  parliament,  is  not,  whether 
the  army  shall  be  dissolved,  but  whether  it  shall 
be  established  aneiv,  as  if  it  had  never  existed,  any 
one  of  the  three  branches  of  the  legislature  may, 
by  its  dissent,  hinder  its  continuance. 

Besides,  the  funds  for  the  payment  of  these 
troops  are  to  be  paid  by  taxes  that  are  not  esta- 
blished for  more  than  one  year:*  and  it  becomes 
likewise  necessary,  at  the  end  of  this  term,  again 

»mde  of  the  Bill  of  Rigliia:  "A  ainnJiiig  anny,  withmit  the 
"■  consent  of  parliiiment,  is  against  law." 
•  The  land-las*"  an<l  inall-mx  » 


*'  The  effective  force  of  the  anny  provided  for  by  the  e 
toted  in  1833  was  89,4I»  men,— Editor. 

*  By  38  Geo.  HI.  cap.  fiO.  (a.  o.  1798.)  the  several  J 
money  then  charged  in  Greai  Britain  as  a  land-tax  for  o 
from  the  25th  day  of  March  1798,  were  made  jierpetiial,  i 


ibjcet 


to  *redeinptioii    and   purchase  in   the    manner  therein  slated. — 
Editor. 

^  The  malt-tax  has  also  some  years  ceased  to  be  an  annual  tax, 
that  now  in  eolleclion  having  been  iniposeil  by  0  Geo.  IV.  caji.  -iN. 
{*.p,  1825.) — Kditor. 
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to  establish  them.*  In  a  word,  this  instrument 
of  defence,  which  the  circumstances  of  modern 
times  have  caused  to  be  judged  necessary,  being 
capable,  on  the  other  hand,  of  being  applied  to 
tbe  most  dangerous  purposes,  has  been  joined  to 
the  state  by  only  a  slender  thread,  the  knot  of 
which  may  be  slipped,  on  the  first  appearance  of 
danger.t 

*  It  is  also  necessary  tbat  tbe  parliamem,  when  it  renown  tbc 
set  itgainst  miilinv.  shouM  authorise  tbe  ililferent  courts-inarUuI  to 
punisb  militaiy  oflTences  and  desertion.  It  can  therefore  refuse  the 
Icing  even  the  necessary  power  of  niihtarv  discipline. 

!■  To  these  laws,  or  rather  conventions,  between  king  and 
people,  I  will  add  '-be  oaib  nhich  the  king  takes  at  his  corouation  ; 
a  compact  wtiicb,  if  it  cannot  have  the  same  precision  ta  the 
laws  above-mentioned,  yet,  in  a  manner,  comprebenda  them  all, 
and  has  the  farther  advantage  of  being  declared  with  more  solem- 
nity. 

Thf  archbiskop  or  bUhop  shali  tuy,  "  Will  you  solemnly  pro- 
"  mise  and  swear  to  govern  the  people  of  ibis  kingdom  of  England, 
"  and  tbe  dominions  thereto  belonging,  according  to  the  siatiites 
"  of  parlininent  agreed  on,  and  the  laws  and  customs  of  the 
"  same  ?" — The  Icing  or  iueen  ihall  lay,  "  I  solemnly  promise  so 
"  to  do." 

Archbiihop  Of  bishop. — "  Will  you,  to  your  power,  cause  law 
"  and  justice,  in  mercy,  to  be  executed  in  all  your  judgments  ?" — 
Kingor  queen.     "  I  will." 

Archbishop  or  hi$htip, — "  Will  you,  to  the  utmost  of  your 
"  {lower,  muinioin  the  laws  of  God,  tbe  true  profession  of  tbe  gospel, 
"  and  ilie  pratestant  reformed  religion  esiablislied  by  the  law  ? 
"  And  will  _i|OU  ])rcserve  unto  tbe  bishops  and  clergy  of  ibis 
"  realm,  and  to  the  churches  committed  to  tlicir  charge,  all 
"  such  rights  and  privileges  as  by  law  do  or  sbali  a]ii*rtnin  unto 
"  them,  or  any  of  ibem  ?"—King  or  queen.  "  All  this  I  promise 
•■  to  do." 

.f/Ynr  Ihit,  the  king  or  queen,  litt/iiig  his  or  her  hand  upon  thr 
holygoipeh.  tkaUttty.  "  Tiie  things  wbieh  I  have  here  before  pro- 
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But  these  lan'B,  which  limit  the  kind's  authority, 
would  not,    of   themselves,    have    been    sufficient. 
As  tliey  are,  after  all,   only    intellectual  barriers, 
which  the  kin^  might  not  at  all  times  respect;  as 
I  the  check  which  the  commons  have  on  his  proceed- 
I  ings,  by  a  refusal  of  subsidies,  affects  too  much  the 
whole   state    to    be   exerted    on    every    particular 
1  abuse  of  his  power ;  and  lastly,  as  even  this  check 
might  in  some  degree  be  eluded,  cither  by  breaking 
I  the  promises  which  have  procured  subsidies,  or  by 
1  applying   them  to   uses    different    from   those    for 
I  whicb    they  were  appointed  ;  the  constitution  has 
r  besides  supplied  the  commons  with  the  means  of 
immediate  opposition  to  the  misconduct  of  govern- 
ment,   by    giving    them  a  right    to    impeach   the 
ministers. 

^It  is  true,  the  king  himself  cannot  be  arraigned 
before  judges  ;  because  if  there  were  any  that 
could  pass  sentence  upon  him,  it  would  be  they, 
and  not  he,  who  must  finally  possess  tiic  executive 
power  ;  hut,  on  the  other  hand,  the  king  cannot 
act  without  ministers  ;  it  is  therefore  those  minis- 
ters,— that  is,  those  indispensable  instruments, — 
whom  they  attack. 

If,  for  example,  the  public  money  has  been  em- 
ployed in  a  manner  contrary  to  the  declared  in- 
tention of  those  who  granted  it,  an  impeachment 
may  be  brought  against  those  who  had  the  manage- 
ment of  it.  If  any  abuse  of  power  is  committed, 
■or  in  general  any  thing  done  contrary  to  the 
luhlic  weal,  they  prosecute  those  who  have  been 

**  mised  I  will  pcrfonn  am!  keeii :  So  help  uic  God  !" and  ihen 

Wlkall  kin  Ihe  book. 
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either  the  instruments  or  the  advisers  of  the  mea- 
sure.* 

But  who  shall  be  the  juHg:es  to  decide  in  such  a 
Cftuao?  What  tribunal  will  flatter  itself  that  it  can 
{five  an  impartial  <lecision,  when  it  shall  see,  ap- 
iiearing^  at  its  biir,  the  government  itself  as  the  ac- 
cused, and  the  representatives  of  the  people  as  the 
accusers  ? 

It  is  before  the  house  of  peers  that  the  law  has 
directed  the  commons  to  carry  their  accusation ; 
that  IB,  befornjudg'es,  whose  dig^nitj',on  the  one  hand, 
renders  thetu  independent,  and  who,  on  the  other, 
hiivo  a  great  honour  to  support  in  that  awful  func- 
tion, where  they  have  all  the  nation  for  spectators 
of  their  conduct. 

U'heu  the  impeachment  is  brought  to  the  lords, 
they  connnonly  order  the  person  accused  to  be 
Imiirisonctl.  On  the  day  appointed,  the  deputies 
of  the  house  of  commons,  with  the  person  im- 
peached, make  tiieir  appearance  :  the  impeachment 
in  read  in  his  presence ;  counsel  are  allowed  him, 
as  well  as  time  to  prepare  for  his  defence  ;  and,  at 
thi^  ex|)ir)ition  of  this  term,  the  trial  goes  on  from 
day  to  day,  with  open  doors,  and  every  thing  is 
comiinniicated  in  print  to  the  public. 

Uiit  whatever  advantage  the  law  grants  to  the 
person  impeached  for  his  justification,  it  is  from 
the  inlrinnic  merits  of  his  conduct  that  he  must 
draw    his  arguments  and  proofs.     It  would  be  of 

•  It  WM  upon  llipsc  jiriiK'iplcs  that  llic  commons,  in  ihe  begin- 
tihi^  (>('  tW  ei|{litcrnill  c^niur}',  imix'achcd  the  eail  of  Orrord,who 
liuil  nilvlxfil  lliu  Uvnty  of  jMiniliun,  wiil  the  lord  chancellor  Somen, 
whii  liiLil  iidivcil  the  axftu  v-nl  lo  ii. 
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no  service  to  him,  in  order  to  justify  a  criminal 
conduct,  to  allege  the  coiiimandB  of  the  sovereigTi ; 
or,  pleading  guilty  with  respect  to  the  measures 
imputed  to  htm,  to  produce  the  royal  pardon.*  It 
18  against  the  administration  itself  that  the  im- 
peachment is  carried  on  ;  it  shotihi  therefore  by  no 
means  interfere :  the  king  can  neither  stop  nor 
suspend  its  course,  but  is  forced  to  beliold,  as  an 

•  Thispoint,  in  aucient  limes,  was  fur  from  being  clearly  aelUed. 
latHeyearieTy,  ilie commons havirigia)i)eached  die enrl  of  Danby, 
beflnded  the  king's  panlun  in  bar  lo  that  iinpeachuient:  great 
altBoUions  ensued,  which  were  Icnninated  by  the  dissoludon  of 
that  parliament.  It  was  afieni-ards  enacted  (Stat.  13  &  13  W.  IIF. 
c.  3.),  "  thai  no  pardon  under  the  great  seal  sliould  be  pleaded  in 
"  bar  to  an  impeachment  by  Uie  house  of  commons." 

ftsked  a  gentleman,  very  tearned  in  the  lan'softhi-i  country, 
the  king  could  remit  tbe  puuishment  of  a  man  condemned  in 
isequeDce  of  an  imiieacbtnent  of  the  house  of  commons :  he 
rered  me,  Tbe  toriea  will  tellyou  the  kingcan,  and  the  whigs,  he 
cannot.*'  But  it  isuot  perhaps  very  material  that  the  question  should 
be  decided  :  the  great  public  ends  are  attained  when  a  corrupt 
minister  is  removed  with  disgrace,  and  tbe  whole  system  of  his  pro- 
S  unveiled  to  the  public  eye. 


Htfth. 


^.d»t  I 

■«Uea 


^l»*  The  king's  power  in  ihit  respect  is  indisputable ;  but  the 
JoUcj  of  its  exercise  might  well  be  disputed.  Until  the- celebrated 
ease  of  Warren  Haatings,  it  remained  in  doubt  wbeihar  ihe  dis- 
Mdution  of  parliament  peniling 
,iLu  the  inquiry  should  be 
le  argument  on  both  sides,  th< 
unsDiniDu.'ily  decided,  m 
■f  ucient  coDstituiional  praci 
interference  of  tb 


acbmeiit  made  ii 
:I  afresh  ;   but,  aflt-r  much 
the  23rd  December, 
but  as  a  point 
necessary  to  prevent  the  undue 
guilty  minister  or  other 


individual  accused,  that  the  jiroewdings  of  an  impeachment  were 
am  abated  by  a  dissolution,  but  continued  from  one  parliament 

C. — See  House  of  Commons'  .louma1>i,  and  Hansard's 
ary  Debates. — Editor. 
G  2 
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inactive  spectator,  the  discovery  of  the  share  which 
he  may  himself  have  had  in  the  illegal  proceedings 
of  his  servants,  and  to  hear  his  own  sentence  in 
the  condemnation  of  his  ministers. 

An  admirable  expedient  1  which,  by  removing 
and  punishing  corrupt  ministers,  atfords  an  imme- 
diate remedy  for  the  evils  of  the  state,  and  strongly 
marks  out  the  bounds  within  which  power  ought 
to  be  confined  :  which  takes  away  the  scandal  of 
guilt  and  authority  united,  and  calms  the  penple 
by  a  great  ami  awful  act  of  justice  :  an  expedient, 
in  this  respect  especially,  so  highly  useful,  that  it  is 
to  the  want  of  the  like  that  Machiavel  attributes  the 
ruin  of  his  republic. 

But  all  these  general  precautions  to  secure  the 
rights  of  the  parliament,  that  is,  thuse  of  the  na- 
tion  itself,  against  the  efforts  of  the  executive 
power,  would  be  vain,  if  the  members  themselves 
remained  personally  exposed  to  them.  Being  un- 
able openly  to  attack,  with  any  safety  to  itself, 
the  two  legislative  bodies,  and  by  a  forcible  exer- 
tion of  its  prerogatives,  to  make,  as  it  were,  a  gene- 
ral assault,  the  executive  power  might,  by  subdi- 
viding the  same  prerogatives,  gain  an  entrance, 
and,  sometimes,  by  interest,  and  at  others  by  fear, 
guide  the  general  will,  by  influencing  that  of  indi- 
viduals. 

But  the  laws  which  so  effectually  provide  for 
the  safety  of  the  people,  provide  no  less  for  that 
of  the  members,  whether  of  the  house  of  peers, 
or  that  of  the  commons.  There  are  not  known 
in  England  either  commissaries  who  are  always 
ready  to  find  those  guilty  whom  the   wantonness 
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of  ambition  points  out,  or  those  secret  itnprieon- 
nients  which  are,  in  other  countries,  the  usual 
expedients  of  government.  As  the  forms  and 
maxims  of  the  courts  of  justice  are  strictly  pre- 
scribed, and  every  individual  has  an  Invariable  right 
to  be  judged  according  to  law,  he  may  obey  with- 
out fear  the  dictates  of  public  virtue.  Lastly,  what 
crowns  all  these  precautions,  is,  its  being  a  funda- 
mental maxim,  "  That  the  freedom  of  speech,  and 
'*  debates  and  proceedings  in  parliament,  ought  not 
to  be  impeached  or  questioned  in  any  court  or 
place  out  of  parliament."* 

The  legislators,  on  the  other  hand,  have  not  for- 
gotten that  interest,  as  well  as  fear,  may  impose 
silence  on  duty.  To  prevent  its  effects,  it  has 
been  enacted,  that  all  persons  concerned  in  the 
imanagement  of  any  taxes  created  since  ]tJ!)S,  com- 
[Biissioners  of  prize,  navy,  victualling-ofBce,  &c., 
comptrollers  of  the  array  accounts,  agents  for  regi- 
ments, the  clerks  in  the  different  offices  of  the 
revenue,  persons  holding  any  new  oifice  under  the 
r^own  (created  since  1705),  or  having  a  pension 
[Under  the  crown  during  pleasure,  or  for  any  term 
of  years,  are  incapable  of  being  elected  members. 
Besides,  if  any  member  accepts  an  office  under  the 
crown,  except  it  be  an  officer  in  the  army  or  navy 
accepting  a  new  commission,  his  seat  becomes 
void,  though  such  member  is  capable  of  being 
re-elected. 

Such  are  the  precautions  hitherto  taken  by  the 
[legislators,  for  preventing  the  undue  influence  of 
Jibe  great  prerogative  of  disposing  of  reWards  and 
•  Bill  of  Riglils,  Art.  9. 
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pncMiiiow  vkidi  Kare  ben  sacceasiTelj 
idkiMBi^  arrwJwi^  »  arcvne^aBces  Karesliowii  them 
to  W  Mcnsanr:  awi  wkick»  we  bkit  thence  sop- 
pwew  arr  owiag  to  carases  poweriol  enoi^  to 
fUiiiKe  tile  esldbikfaBenI  of  new  oiies^  wkener^ 
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CHAPTER    IX. 

Of  private  Liber ti/,  or  the  Liberty  of  IndimduuU. 

We  have  hitherto  treated  only  of  general  liberty, 
that  is,  of  the  rights  of  the  nation  as  a  nation,  and 
of  its  share  in  the  government.  It  now  remains 
that  we  should  treat  particularly  of  a  thing  without 
which  this  general  liherty,  being  absolutely  frus- 
trated in  its  object,  would  be  only  a  matter  of  os- 
tentation, and  even  could  not  long  subsist, — I 
mean,  the  liberty  of  individuals. 

Private  liberty,  according  to  the  division  of  the 
English  lawyers,  consists,  first,  of  the  right  of 
property,  that  is,  of  the  right  of  enjoying  exclu- 
sively the  gifts  of  fortune,  and  all  the  various  fruits 
of  one's  industry  ;  secondly,  of  the  r\^]\i  o{  personal 
aecurittf  ;  thirdly,  of  the  locomotive Jacultt/,  taking 
the  word  liberty  in  its  more  confined  sense- 
Each  of  these  rights,  say  again  the  English  law- 
yers, is  inherent  in  the  person  of  every  Englishman  ; 
they  are  to  him  as  an  inheritance,  and  he  cannot 
be  deprived  of  them,  but  by  virtue  of  a  sentence 
according  to  the  laws  of  the  land.     And, 


I  b«9  present,  who  must  not  he  fL'wer  than  one  hundred  if  one 
I  committee  is  to  be  formed,  one  hundred  and  twenty  if  more  than 
■  cotnmiiiee,  one  hundred  und  eiyliiy  if  more  than  two  com- 
mittees, and  two  hundred  and  fori)'  if  more  than  three  committees, 
tliirty-three  are  drawn  by  lots  ;  tbe  parties  then  allemately  strike 
one  of  the  thirty-three  until  the  number  is  reduced  lo  eleven, 
I  who  constitute  tbe  committee,  and  are  swoni  at  the  table  of  tht 
I  house. — Editor. 
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indeed,  as  this  right  of  inheritance  is  expressed  in 
English  hj  one  word  (birth-right)^  the  same  as 
that  which  expresses  the  king  s  title  to  the  crown, 
it  has,  in  times  of  oppression,  been  often  opposed  to 
him  as  a  right,  doubtless  of  less  extent,  but  of  a 
sanction  equal  to  that  of  his  o¥Fn. 

One  of  the  principal  ^ects  of  the  right  of  pro- 
perty is,  that  the  king  can  take  from  his  subjects 
no  part  of  what  thej  possess ;  he  must  wait  till 
ther  themselTes  grant  it  to  him :  and  this  right, 
which,  as  we  hare  seen  before,  is,  bj  its  conse- 
quences, the  bulwark  that  protects  all  the  others, 
has  moreover  the  immediate  ^ect  of  preventing 
one  of  the  chief  causes  of  oppression. 

In  r<^r&rd  to  the  attempts  to  which  the  right  of 
property  might  be  exposed  from  one  individual  to 
another,  I  believe  I  shall  have  said  every  thing, 
when  I  have  observed,  that  there  is  no  man  in 
England  who  can  oppose  the  irresistible  power  of 
the  laws  ; — that,  as  the  judges  cannot  be  deprived 
of  their  employments  but  on  an  accusation  by  par- 
liament, the  effect  of  interest  with  the  sovereign, 
or  with  thi>se  who  approach  his  person,  can  scarcely 
influence  their  decisions ; — that,  as  the  judges  them- 
selves have  no  power  to  pass  sentence  till  the 
nmttor  of  fact  has  been  settled  by  men  nominated, 
wo  may  almost  say,  at  the  common  choice  of  the 
imrtios,*  all  private   views,  and  consequently  all 

•  Vnm\  the  extensive  right  of  challengii^  jurymcD,  which  is 
A))o\x'eil  to  ever)*  person  hrought  to  his  trial,  tliongh  not  very  (re- 
viurnily  u?etl.*^ 

ff*  T\\\n  right  has  been  in  much  more  frequent  uae  of  late  yean. 
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respect  of  perBons,  are  banished  from  the  courts  of 
justice.  However,  that  nothing  may  be  wanting' 
which  may  help  to  throw  light  on  the  subject  I 
have  undertaken  to  treat,  I  shall  relate,  in  general, 
what  is  the  law  in  civil  matters,  that  has  taken 
place  in  England. 

When  the  Pandects  were  found  at  Amalphi,  the 
clei^,  who  were  then  the  only  men  that  were 
■ble  to  understand  them,  did  not  neglect  that  op- 
portunity of  increasing  the  influence  they  had  al- 
ready obtained,  and  caused  them  to  be  received 
in  the  greater  part  of  Europe.  England,  which 
iras  destined  to  have  a  constitution  so  different  from 
that  of  other  states,  was  to  be  farther  distinguished 
by  its  rejecting  the  Roman  laws. 

Under  William  the  Conqueror,  and  his  imme- 
diate successors,  a  multitude  of  foreign  ecclesiastics 
flocked  to  the  court  of  England.  Their  influence 
over  the  mind  of  the  sovereign,  which,  in  the  other 
states  of  Europe,  as  they  were  then  constituted, 
might  be  considered  as  matter  of  little  importance, 
was  not  so  in  a  country  where,  the  sovereign  being 
all-powerful,  to  obtain  influence  over  him  was  to 
obtain  power  itself.  The  English  nobility  saw, 
with  the  greatest  jealousy,  men  of  a  condition  so 
different  from  their  own,  vested  with  a  power,  to 
the  attacks  of  which  they  were  immediately  ex- 
posed  ;  and  thought  that  they  would  carry  that 
power  to  the  height,  if  thev  should  ever  adopt  a 
system  of  laws  which  those  same  men  sought  to  in- 
troduce, and  of  which  they  would  necessarily  be- 
come both  the  depositories  and  the  interpreters. 

It  happened,  therefore,  by  a  somewhat  singular 
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conjunction  of  circumst&nces,  that,  to  the  Roman 
lawB,  brought  over  to  England  by  monks,  the  idea 
of  ecclesiivstical  power  became  associated,  in  the 
same  manner  as  the  idea  of  regal  despotism  was 
afterwards  annexed  to  the  religion  of  the  same 
monks,  when  favoured  by  kings  who  endeavoured 
to  establish  an  arbitrary  government.  The  nobility 
at  all  times  rejected  these  laws,  even  with  a  degree 
of  ill-humour  ;•  and  the  usurper  Stephen,  whose 
interest  it  was  to  conciliate  their  affections,  went 
so  far  as  to  prohibit  the  study  of  them. 

As  the  general  disposition  of  things  brought 
about  a  sufficient  degree  of  intercourse  between 
the  nobility  or  gentry,  and  the  people,  the  aversion 
to  the  Itomau  laws  gradually  spread  itself  far  and 
wide ;  and  those  laws,  to  which  their  wisdom  in 
many  cases,  and  particularly  their  ei^tensiveness, 
ought  naturally  to  have  procured  admittance  when 
the  English  laws  themselves  were  yet  but  in  their 
infancy,    experienced    the  most  steady  opposition 

•  The  nobility,  iiiider  ihe  reign  of  Ricliard  II,,  declared  in  the 
French  laugunge  of  those  limes,  "  Puree  que  le  roialme  d'Engle- 
"  terre  n'eloit  devuntceiilieures,  nr  k  I'enleutduroy  nou*  seignior, 
"  et  seigniors  du  parlenient,  unqites  nc  sera,  rule  ne  governe  par  la 
"  loy  civil ;"  viz.  Inasmuch  as  the  kingdom  of  England  was  not 
before  this  time,  nor,  according  to  the  intent  of  the  king  our  lord, 
and  lords  of  parlinment,  ever  shull  be,  ruled  or  governed  by  the 
civil  law.w— Par^.  fVeslmonail.  Feb.  3,  1379. 


"f  This  abort,  but  decided,  ri'ply  of  ihe  barons  to  another  of  our 
kings,  on  occasion  of  an  attenjpt  to  legalize  childrtn  born  before 
^  fnarriagc,  provided  the  jiarents  married  afterwards,  (a  proposition 
borrowed  from  the  Roman  civil  law) — "  Nolumus  leges  Anglia 
••  mvlari," — It  is  not  our  will  that  the  laws  of  England  should  he 
;ed, — is  another  instance  of  a  similar  kind, — EniToit. 
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from  the  iaivyers ;  and  as  those  personB,  who 
sought  to  introduce  them,  tVequently  renewed  their 
atteiujit^.  there  nt  length  arose  a  kind  of  ^'eneral 
combination  among  the  laitVi  to  cotifiiie  them  to 
universities  and  monasteries.* 

This  opposition  was  carried  so  far,  that  For- 
tescue,  chief  justice  of  the  Kind's  Bench,  and 
afterwards  chancellor,  under  Henry  VI,,  wrote  a 
book  entitled  De  Lnitdtbus  Legitm  AngUtp,'^  in 
which  he  proposes  to  demonstrate  the  superiority  uf 
the  English  hiws  over  the  civil ;  and,  that  nothing' 
augbt  be  wanting  in  his  arguments  on  that  subject, 
ie  gives  them  tlie  advantage  of  superior  antiquity, 

n^d  traces  their  origin   to  a  period  much  anterior 

^Bb  the  foundation  of  Rome. 

^K   This  spirit  has  been  preserved  even  to    much 

^B)K>re   modern   times ;    and    when    we  peruse  the 

^^F  *  It  migbt  perbaps  I>e  sliowti,  if  it  be1(inged  to  the  subject,  lba.t 
llic  liberty  of  thiaking  in  reiigious  laallers,  which  baa  at  all  times 
ranarkftbly  prevailed  in  England,  is  dcrivetl  from  nearly  the  same 
GUises  as  its  political  liberty  :  both  perhaps  are  owing  to  this,  tbat 
the  same  luen,  whose  iaterest  it  ia  in  other  countries  that  the  people 
should  be  influenced  by  prejudices  of  a  polilical  or  religious  kinil, 
luve  been  in  Engtund  forced  to  infonn  and  unite  with  them  I 
diall  here  take  occasion  to  observe,  in  answer  to  the  reproacb  mode 
to  the  English,  by  president  Heiiaulc,  in  his  much-esteemed  Chni- 
Qologicol  History  of  France,  tbat  the  fret^uent  changes  of  religion 
which  have  talien  place  in  England  do  not  argue  any  servile  disposi- 
tion in  the  people  ;  tbey  only  prove  the  eiiuilibrium  between  the 
then  existing  sects :  there  was  none  but  what  might  become  the 
mvailing  one,  whenever  the  sovereign  thought  proper  \a  declare 
;  and  it  was  not  England,  as  people  may  think  at  first  sight — 
was  only  its  goi'emment  which  changed  its  religion, 


*  Concerning  the  praises  of  the  laws  of  England. — Editor. 
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many  paragraphs  which  judges  Hale  has  written  in 
his  History  of  the  Common  Law,  to  prove,  that, 
in  the  few  cases  in  wliich  the  civil  law  is  admitted 
in  England,  it  can  have  no  power  by  virtue  of  any 
deference  due  to  the  orders  of  Justinian  (a  truth 
which  certainly  had  no  need  of  proof),  we  plainly 
see  that  this  chief  juetice,  who  was  also  a  very 
great  lawyer,  had,  in  this  respect,  retained  some- 
what of  the  heat  of  party. 

Even  at  present  the  English  lawyers  attribute 
the  liberty  they  enjoy,  and  of  which  other  nations 
are  deprived,  to  their  having  rejected,  while  those 
nations  have  admitted,  the  Roman  law ;  which  is 
mistaking-  the  effect  for  the  cause.  It  is  not  be- 
cause the  English  have  rejected  the  Roman  laws 
that  they  are  free  ;  but  it  is  because  they  were  free 
(or  at  least  because  there  existed,  among  them, 
causes  which  were,  in  process  of  lime,  to  make 
them  so,)  that  they  have  been  able  to  reject  the 
Roman  laws.  But  even  though  they  had  admitted 
those  laws,  these  same  circumstances,  that  have 
enabled  them  to  reject  the  whole,  would  have 
likewise  enabled  them  to  reject  those  parts  which 
might  not  have  suited  them  ;  and  they  would  have 
seen,  that  it  is  very  possible  to  receive  the  decisions 
of  the  civil  law  on  the  subject  of  the  servituies 
urbaiUE  et  I'usticfB,'^  without  adopting  its  principles 
with  respect  to  the  power  of  the  emperors.* 

*  What  pnrticiilarly  frightens  the  English  liiwyers.  is  L.  i.  lab, 
I.  Til.  4.  Dig. — Quod  prlnci/ii  placueril  Ug'is  liabrl  vigoremS" 

*9  CiTJc  and  rustic  liondage, — Eritok. 

""  Tliat  which  is  iileosiiig  to  thu  prince  halb  ilie  Toitu  of  law. — 
Editob. 
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Of  this  the  republic  of  Holland,  where  the  civil 
law  is  adopted,  would  afford  a  proof,  if  there  were 
not  the  still  more  striking  one  of  the  emperor  of 
Germany,  who,  though,  in  the  opinion  of  his 
people,  he  is  the  successor  to  the  very  throne  of 
the  Cagars,  has  not,  by  a  great  deal,  so  much 
power   ae  a  king   of  England  ;    and    the  reading 

'  of  the  several  treaties  which  deprive  him  of  the 

'  power  of  nominating  the  principal  officers  of  the 
empire,    sufficiently   shows    that  a  spirit  of    unli- 

,  mited  submission  to  monarchical  power  is  no  ne- 
r  consequence  of  the  admission  of  the  Roman 
icirii  law. 

The  laws  therefore  that  have  taken  place  in 
England    are    what  they    call   the   unwritten   law 

I  (also  termed  the  common  law),  and  the  statute  law. 
The  unwritten  law  is  thus  called,    not  because  it 

l:is  only  transmitted  by  tradition  from  generation  to 
generation,  but  because  it  is  not  founded  on  any 
known  act  of  the  legislature.  It  receives  its  force 
from  immemorial  custom,  and,  for  the  most  part, 
derives  its  origin  from   acts  of  parliament  enacted 

,  in  the  times  which  immediately  followed  the  Con- 
quest (particularly  tbose  anterior  to  the  time  of 
Richard  the  I'irst),  the  originals  of  which  are  lost. 
The  principal  objects  settled  by  the  common 
law,  are  the  rules  of  descent,  the  different  methods 
of  acquiring  property,  the  various  forms  required 
for  rendering  contracts  valid;  in  all  which  paints 
it  differs,  more  or  less,  from  the  civil  law.  Thus, 
by  the  common  law,  lands  descend  to  the  eldest 
son,  to  the  exclusion  of  all  his  brothers  and  sisters; 
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evea  though  they  had  not  been  alleged  by  the  par- 


The  different  courts  for  the  administration  of 
justice,  in  England,  are, 

I.  The  Court  of  Common  Pleas,  It  formerly 
made  a  part  of  the  aula  regain  (the  king's  hall  or 
court)  ;  but  as  the  latter  was  bound  by  its  litstitu- 
tion  always  to  follow  the  person  of  the  king,  and 
private  individuals  experienced  great  difHculties  in 
ubtaining  relief  from  a  court  that  was  ambulatory, 
and  always  In  motion,  it  was  made  one  of  the  ar- 
ticles of  the  Great  Charter,  that  the  Court  of 
Common  Pleas  should  thenceforward  be  holden  in 
a  fixed  place  it  ^^*^  since  that  time  it  has  been 
Beated  at  Westminster.  It  is  composed  of  a  lord 
chief  justice,  and  three  other  judges  i*^'  and  appeals 
from  its  judgments,  usually  called  writs  of  error, 
arc  broug'ht  before  the  Court  of  King's  Bench. 

II.  The  Court  of  Exchequer.  It  was  originally 
established  to  determine  those  causes  in  which  the 
king,  or  his  servants,   or  accomptants,  were  con- 

*  Unless  tliey  be  private  acts. 

f  Communia  placila  nun  aequantar  curiam  noslrnm,  seil  fr- 
twanlur  in  aliquo  loco  cerloj^     Magna  Charta,  cap.  1). 


«Cor 


;,  but  shall  be  holtleli 
Rufflieod's  Slatntes 


D  Pleas  shall  uot  follow  nur  co 
in  some  place  certain. — Translation  given 
at  Lai^e. — Editor, 

'^  The  number  was  increased  tn  (am,  under  the  ])rovi3ions  of  the 
act  alluded  to  in  note  38,  page  (id;  but,  by  nee.  1  of  that  act,  it  is 
euacted,  that  the  puisne  judges  sliall  sit  by  volation  in  each  terui, 
or  odierwise,  as  ihev  shall  agree  amongst  themselves,  ho  ihal  no 
greater  Duuber  than  three  of  them  shall  sit  at  the  snnie  time  in 
Banc  for  the  transaction  nf  tlie  business  in  term,  unless  in  the 
absence  of  the  lord  chief  justice. — EnlTOB. 
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cerncd,  and  lias  gradually  become  open  to  all  per- 
sons. Tlie  confining'  the  power  of  tliis  court  to 
the  above  class  of  persons  ie  therefore  now  a  mere 
fiction ;  only  a  man  must,  for  form's  sake,  get  forth 
in  his  declaration  that  be  is  debtor  to  the  king-, 
whether  he  be  so  or  no.  This  court  is  composed 
of  the  chief  baron  of  the  Exchequer,  and  three 
other  judges.'^ 

III.  The  Court  of  King's  Bench  forms  that 
part  of  the  Aula  Regis  which  continued  to  sub- 
sist after  the  dismembering'  of  the  Common  Pleas. 
This  court  enjoys  the  most  extensive  authority  of 
all  other  courts ;  it  has  the  superintendence  over 
all  corporations,  and  keeps  the  various  jurisdic- 
tions in  the  kingdom  within  their  respective  bounds. 
It  takes  cognisance,  according  to  the  end  of  its 
original  institution,  of  all  criminal  causes,  and 
even  of  many  causes  merely  civil.  It  is  composed 
of  the  lord  chief  justice  and  three  other  judges.*" 
Writs  of  error  against  the  judgments  passed  in  this 
court  in  civil  matters  are  brought  before  the  Court 
of  the  Exchequer  Chamber ;  or,  in  most  cases, 
before  the  House  of  Peers. 

IV.  The  Court  of  the  Exchequer  Chamber. 
When  this  court  is  formed  by  the  four  barons,  or 
judges  of  the  Exchequer,  together  with  the  chan> 
cellor  and  treasurer  of  the  same,  it  sits  as  a  court 
of  equity.   When  it  is  formed  by  the  twelve  '"■'  judges, 

^  The  last  note  ecjually  applies  lo  iliis  court,  only  subsiituiing 
die  lord  chief  baron  for  ihe  lord  cliief  juatice. — Editor. 

*  Note  66  equally  opjilies  to  tliis  court  and  the  court  of  couimon 
pteHs. — Editor. 

*»  Now  fifteen.     See  note  38,  page  G9. — Editor. 
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to  whom  sometimes  tlie  lord  cbaiicellor  is  joined, 
its  office  is  to  deliberate,  when  properly  referred 
and  applied  to,  and  give  an  opinion  on  important 
and  difficult  causes,  before  judgments  are  passed 
upon  them  in  those  courts  where  the  causes  are 
depending. 


} 


CHAPTER  X. 

On  the  Law  that  is  observed  in  England,  in  re- 
gard to  Civil  Matters. 

Concerning  the  manner  in  whit-h  justice  is  admi- 
nistered in  England,  in  civil  matters,  and  the  kind 
of  law  that  obtains  in  that  respect,  the  following 
observations  may  be  raade.^" 

The  beginning  of  a  civil  process  In  England, 
or  the  first  step  usually  tahcn  in  bringing  an  ac- 
tion, is  the  seizing,  by  public  authority,  the  per- 
son against  whom  that  action  is  brought.  This 
is  done  with  a  view  to  secure  such  person's  appear- 
ance before  a  judge,  or  at  least  make  him  give 
sureties  for  that  purpose.  In  most  of  the  countries 
of  Europe,  where  the  forms,  introduced  Into  the 
Roman  civil   law   in  the  reigns  of  the  later  em- 

'"  Alihougli  it  viavXA  not  be  ditBcuU  lo  point  out  various  inoc- 
curauiea  in  ibis  cliapiev,  (Ik  author's  siriciurea  ore  in  genera]  so 
apposite  and  deserving  of  admiraiion,  dial  it  is  thouglil  unnecessary 
to  direct  attention  to  errors  which  would  be  understood  only  by  the 
lawyer,  to  whoui  tlicy  will  be  sufficiently  obvious  without  siicli 
notice. — EniTOB. 
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perors,  have  been  imitateii,  a  different  method 
has  been  adopted  to  procure  a  man's  appearance 
before  a  court  of  justice.  The  usual  practice  is  to 
have  the  person  sued,  summoned  to  appear  before 
the  court,  by  a  public  officer  belonging-  to  it,  a 
week  before-hand  :  if  no  regard  is  paid  to  such 
summons  twice  repeated,  the  plaintiff  (or  his  at- 
torney)  is  admitted  to  make  before  the  court  a 
formal  reading  of  his  demand,  which  is  then 
granted  to  him,  and  he  may  proceed  to  execution." 
In  this  mode  of  proceeding,  it  is  taken  for 
granted,  that  a  person  who  declines  to  appear  be- 
fore a  judge,  to  answer  the  demand  of  another, 
after  being  properly  Gummoncd,  acknowledges  the 
justice  of  such  demand ;  and  this  supposition  is 
very  just  and  rational.  However,  the  above- 
mentioned  practice  of  securing  before-hand  the 
body  of  a  person  sued,  though  not  so  mild  in  its 
execution  as  that  just  now  described,  nor  even 
more  effectual,  appears  more  obvious,  and  is  more 
readily  adopted,  in  those  times  when  courts  of  law 
begin  to  be  formed  in  a  nation,  and  rules  of  dis- 
tributive justice  to  be  established;  and  it  is,  very 
likeiy,  followed  in  England  as  a  continuation  of 
the  methods  that  were  adopted   when  the  English 

I  laws  were  yet  in  their  infancy. 
In  the  times  we  mention,  when  laws  begin  to 
•A 
passed 
Easily  < 
tliepla 
leikre  I 


*  A  person  against  whom  a  judgmenl  of  iliia  kind  haa  been 
passed  (which  they  call  in  Fiance  uu  jugetnent  parde/nul''^)  may 
easily  obtaiu  reUGf;  hut  as  lie  now  inbia  turn  hecomes  in  a  manner 
tlie  plaintiff,  his  deserting  the  cause,  in  this  second  stage  of  it,  would 
leare  bim  without  remedy. 


'  A  jiidgmer 


y  defnult.^EDlTOR, 
U    2 


lOO  THE    CONSTITUTION 

be  fornieJ  in  a  country,  the  administration  of  jiis- 
tice  between  individuals  is  commonly  lodged  in 
the  same  hands  which  are  intrusted  with  the  public 
and  military  authority  of  the  state.  Judges,  in- 
vested with  a  power  of  this  kind,  like  to  carry  on 
their  operations  with  a  high  hand ;  they  consider 
the  refusal  of  a  man  to  appear  before  them,  not  as 
being  barely  an  expedient  to  avoid  doing  that 
which  is  just,  but  as  a  contempt  of  their  authority  : 
they  of  course  look  upon  themselves  as  being 
bound  to  vindicate  it  ;  and  a  writ  of  capias  is 
speedily  issued  to  apprehend  the  refractory  defen- 
dant. A  preliminary  writ  or  order  of  this  kind 
becomes  in  time  the  first  regular  step  of  a  law-suit; 
and  hence  it  seems  to  have  happened,  that,  in  the 
English  courts  of  law,  if  I  am  rightly  informed,  a 
writ  of  cff/^w*  is  either  issued  before  the  original 
writ  itself  (which  contains  the  summons  of  the 
plaintiff,  and  a  formal  delineation  of  his  case),  or 
is  joined  to  such  writ,  by  means  of  an  ac  eiiavi 
capias,  and  is  served  along  with  it. 

In  Home,  where  tlie  distribution  of  civil  justice 
was  at  first  lodged  in  the  hands  of  the  kings,  and 
afterwards  of  the  consuls,  the  method  of  seizing 
the  person  of  a  man  against  whom  a  demand  of 
any  kind  was  preferred,  previously  to  any  judg- 
ment being  passed  against  him,  was  likewise 
adopted,  and  continued  to  be  followed  after  the 
institution  of  the  praetor's  court,  to  whom  the  civil 
branch  of  the  power  of  the  consuls  was  afterwards 
delegated  ;  and  it  lasted  to  very  late  times ;  that 
is,  to  the  times  when  those  capital  alterations  were 
made  in  the  Roman  civil  law,  during  the  reigns  of 
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the  later  emperors,  which  gave  it  the  form  it  now 
has  in  those  codes  or  collections  of  which  we  are  in 
possession. 

»;  A  very  singular  degree  of  violence  even  took 
jplace  in  Rome,  In  the  method  used  to  secure  the 
persons  of  those  against  whom  a  legal  demand  was 
preferred.  In  England,  the  way  to  seize  a  man 
under  such  fircumstances,   is  by  means  of  a  public 

> .officer,  supplied  with  a  writ  or  order  for  that  pur- 
pose, supposed  to  be  directed  to  him  (or  to  the 
sheriff  his  employer)  from  the  king  himself.  But, 
in  Rome,  every  one  became  a  kind  of  public  officer 
in  his  own  cause,  to  assert  the  prietor's  prerogative ; 
and,  without  any  ostensible  legal  licence  or  badge 
of  public  authority,  had  a  right  to  seize  by  force 

»the  person  of  his  opponent,  wherever  be  met  him, 
JjThe  practice  was,  that  the  plaintiff  first  summoned 
^he  person  sued  with  a  loud  voice,  to  follow  him 
before  the  court  of  the  praator.*  When  the  de- 
fendant refused  to  obey  such  summons,  the  plaintiff', 
by  means  of  the  words  licet  antesturi P'  requested 

^^e  by-standers  to  be  witnesses  of  the  fact ;  as  a 
remembrance  of  which,  he  touched  the  ears  of  each 
of  them :"  and  then  proceeded  to  seize  his  opponent, 
by  throwing  his  arms  round  his  neck  (obtorto  collo), 
thus  endeavouring  to  drag  him  before  the  praetor, 
^^hen  the  person  sued  was,  through  age  or  sickness, 
•  Ad  Iribiinul  xequere,  in  jus  ambutaJ^ 


.  "  Follnw  to  the  ju^^■,^llellt-seill,  walk  into  comt. — Ed 

*  Are  you  willing  lo  witness  tlie  arrest  ? — Editor. 

Irt*  Pliny  gives  as  a  reason  for  this  custom,  "  Es/  in 

*  Zocw" — iu  the  innermost  ear  is  the  si-al  of  n 

Souf.  Hot.  Sat.  I,  U,  76.— EdItou. 


102  THE    CONSTITUTION 

disabled  from  foUowinfr  the  plaintiff,  the  latter  was 
directed  by  the  law  of  the  Twelve  Tables  to  supply 
him  with  a  horse  (jumentuiii'dato). 

The  above  method  of  proceeding  was  however 
in  after-times  mitigated,  though  verj  late  and 
slowly.  In  the  first  place,  it  became  unlawful  to 
seize  a  man  in  his  own  house,  as  it  was  the  abode 
of  his  domestic  gods.  Women  of  good  family  were 
in  time  protected  from  the  severity  of  theabove 
custom,  and  they  could  no  longer  be  dragged  by 
force  before  the  tribunal  of  the  pr>etor.  The  me- 
thod of  placing  a  sick  or  aged  person  by  force  upon 
a  horse  seems  to  have  been  abolished  during  the 
later  times  of  the  republic.  Emancipated  sons,  and 
freed  slaves,  were  afterwards  restrained  from  sum- 
moning their  parents,  or  late  masters,  without 
having  expressly  obtained  the  praetor's  leave,  under 
the  penalty  of  fifty  pieces  of  gold.  However,  so 
late  as  the  time  of  Pliny,  the  old  mode  of  summon- 
ing, or  carrying  by  force,  before  a  judge,  continued 
in  general  to  subsist  j  though,  in  the  time  of  Ulplan, 
the  necessity  of  expressly  obtaining  the  praetor's 
leave  was  extended  to  all  cases  and  persons  ;  and, 
in  Conatantine's  reign,  the  method  began  to  be 
established  of  having  the  legal  summons  served  only 
by  means  of  a  public  officer  appointed  for  that 
purpose.  After  that  time,  other  changes  in  the 
former  law  were  introduced,  from  which  the  mode 
of  proceeding  now  used  on  the  continent  of  Europe 
has  been  borrowed. 

In  Knglaiid  likewise,  some  changes,  we  may  ob- 
serve, have  been  wrought  in  the  law  and  practice 
concerning  the  arrests  uf  sued  persons,  though  as 
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slowly  and  late  as  those  effected  in  the  Hainan  re- 
public or  empire,  if  not  more  so  j  which  evinces 
the  great  impediments  of  various  kinds  that  ob- 
struct the  improvement  of  laws  in  every  nation. 
So  late  as  the  reign  of  king-  George  the  First,  an 
act  was  passed'*  to  prohibit  the  practice  of  previous 
personal  arrest,  in  cases  of  demands  under  two 
pounds  sterling  ;  and,  since  that  time,  those  courts, 
justly  called  of  Conscience,  have  been  established, 
in  which  such  demands  are  to  be  summarily  decided, 
and  simple  summons,  without  arrest,  can  only  be 
used.'"  A  bill  was  afterwards  enacted*  (on  the 
motion  of  Ixird  Beauchamp,  whose  name  deserves 


'  In  1779." 


"  12Geo.  I.  cap.  29,  (*.D.  172-5,)  inliiuled,"  An  act  to  prevent 
fnTOloiia  anJ  vexatious  aiTests;"  explaineil,  araeDded,  and  rendered 
more  effeclnal  by.  5  Geo.  II.  cap.  27  (a.d.  1732)  ;  and  reviired 
and  CQade  perpetual  by  21  Geo.  II.  cap.  3  (*.  D.  1748) — 
Editor. 

T"  Tliese  local  courts  of  requests,  or  conscience,  ]ia\'e,  ffeHerallj/, 
jurisdiction  of  cases  not  exceeding  £2,  to  Le  decided  by  at  least 
three  coinmjssioners,  and  from  £2  to  £5,  lo  be  decided  by  at  least 
five  commissioners.  And  by  sec.  17  of  act  3  and  4  Will.  IV. 
cap.  42,  (a.d.  1833,)  iutiiuled,  "An  act  for  the  further  amend- 
ment of  the  law,  and  the  better  adraneement  of  justice,"  it  is 
enacted.  Thai,  in  anyaction  depending  in  any  of  the  superior  courts 
for  any  debt  or  demand  not  exceeding  £20,  the  court  in  which  such 
suit  shall  be  depending,  or  any  judge  ihereof,  if  aalisfied  that  the 
trial  will  not  involve  any  difficult  question  of  fact  or  law,  may  order 
and  direct  that  the  issue  or  issues  joined  shall  be  tried  before  the 
sheriff  of  the  county  wheiv  the  action  is  brought,  or  any  judge  of 
Bay  court  of  record  for  the  recovery  of  debt  in  such  county. — 
Editor. 

n  19  Geo.  III.  cap.  70;  which  was  rendered  more  elfeetual  by 
43  Geo.  III.  cap.  46  (a.d.  1803) Eoitoh. 
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to  be  recorded),  by  which  the  prohibition  of  arrest 
was  extended  to  all  cases  of  debt  under  ten  pounds 
sterling  ;  a  bill,  the  passing  of  wbidi  was  of  twenty, 
or  even  a  hundred  times  more  real  importance  than 
the  rise  or  fall  of  a  favourite,  or  a  minister,  though 
it  has,  perhaps,  been  honoured  with  a  less  degree  of 
attention  by  the  public.'" 

Other  peculiarities  of  the  English  civil  law,  are 
the  great  refinements,  formalities,  and  etrictness, 
that  prevail  in  it.  Concerning  such  refinements, 
which  are  rather  imperfections,  the  same  observa- 
tion may  be  made  that  has  been  introduced  above, 
in  regard  to  the  mode  and  frequency  of  civil  arrest 
in  England  ;  which  is,  that  they  are  continuations 
of  methods  adopted  when  the  English  law  began 
to  be  formed,  and  are  the  consequences  of  the  situ- 
ation in  which  the  English  placed  themselves  when 
they  rejected  the  ready-made  code  of  the  Roman 
civil  law,  and  rather  chose  to  become  their  own 
law-makers,  and  raise  from  the  groinid  the  struc- 
ture of  their  own  national  civil  code  ;  which  code, 
it  may  be  observed,  is  as  yet  in  the  first  stage  of 
its  formation,  as  the  Roman  law  itself  was  during 
the  times  of  the  republic,  and  in  the  reigns  of  the 
first  emperors. 

The  time  at  which  the  power  of  administering 
justice  to  individuals  becomes  separated  from  the 

TO  By  51  Ge«.  III.  cnp.  124,  (a.  d.  1811,}  conlimied  by  57 
Geo.  111.  cap.  101,  [a.  p.  IS17,)  the  )iroIiibition  of  arrest  upon 
iiteHiie  process  was  exuniled  to  all  cnses  where  the  cause  of  itclioii 
was  uniler  £.  13,  except  on  hilU  nf  txchange  and  jirommonj  notrt : 
ami  by  7  and  8  Geo.  IV.  cap.  i\,  (a.  d.  1827,}  it  waa  lurtlici-  ex- 
tended (o  all  cas^s,  without  any  exception,  where  the  iltUi  <ir  cauau 
nrflcliun  was  under  i'20, — Kiirron. 
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military  power  (an  event  which  happens  sooner  or 
later  in  different  conntnes),  is  the  real  fera  of  the 
origin  of  a  regular  system  of  laws  in  a  nation. 
Judges  being  now  deprived  of  the  power  of  the 
sword,  or  (which  amounts  to  the  same)  being 
obliged  to  borrow  that  power  from  other  persons, 
endeavour  to  find  their  resources  within  their  own 
courts,  and,  if  possible,  to  obtain  submission  to 
their  decrees  from  the  great  regularity  of  their  pro- 
ceedings,  and  the  reputation  of  the  impartiality  of 
their  decisions.  At  the  same  time  also  lawyers 
begin  to  crowd  in  numbers  to  courts,  which  it  is 
no  longer  dangerous  to  approach,  and  add  their 
refinements  to  the  rules  already  set  down  either  by 
the  legislature  or  the  judges.  As  the  employing 
of  them,  especially  in  the  beginning,  is  matter  of 
choice,  and  they  fear,  that,  if  bare  common-sense 
were  thought  sufficient  to  conduct  a  law-suit,  every 
body  might  imagine  be  knows  as  much  as  they  do, 
tbey  contrive  difficulties  to  make  their  assistance 
needful.  As  the  true  science  of  the  law,  which 
is  no  other  than  the  knowledge  of  a  long  series  of 
former  rules  and  precedents,  cannot  as  yet  exist, 
tbey  endeavour  to  create  an  artificial  one  to  re- 
commend themselves  by.  Formal  distinctions  and 
definitions  are  invented  to  express  the  different 
kinds  of  claims  that  men  may  set  up  against  one 
another  ;  in  which  almost  the  same  nicety  is  dis- 
played as  that  used  by  philosophers  in  classing  the 
different  subjects,  or  kingdoms,  of  natural  history. 
Settled  forms  of  words,  under  the  name  of  writs, 
or  the  like,  are  devised  to  set  forth  those  claims  ; 
and,  like  introductory  passes,  serve  to  usher  claim- 
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ants  into  the  temple  uf  justice.  For  fear  their 
clients  should  desert  them  after  their  first  intro- 
duction, like  a  sick  man  who  rests  contented  with 
a  single  visit  of  the  physician,  lawyers  contrive 
other  ceremonies  and  technical  forms  for  the  far- 
ther conduct  of  the  process  and  the  pleadings  ; 
and,  in  order  still  more  safely  to  bind  their  clients 
to  their  dominion,  they  at  length  make  every  error 
relating  to  their  professional  regulations,  whether 
it  be  a  misnomer,  a  mispleading,  or  the  like  trans- 
gression, to  be  of  as  fatal  a  consequence  as  a 
failure  ag-ainst  the  laws  of  strict  justice.  Upon  the 
fuiindation  of  the  above-mentioned  definitions  and 
metaphysical  distinctions  of  cases  and  actions,  a 
number  of  strict  rules  of  law  are  moreover  raised, 
with  which  none  can  be  acquainted  but  such  as 
are  complete  masters  of  those  distinctions  and  defi- 
nitions. 

To  a  person  who  in  a  posterior  age  observes  for 
the  first  time  such  refinements  in  the  distribution 
of  justice,  they  appear  very  strange,  and  even 
ridiculous.  Yet,  it  must  be  confessed,  that  during 
the  times  of  the  first  institution  of  magistracies 
and  courts  of  a  civil  nature,  ceremonies  and  for- 
malities of  different  kinds  are  very  useful  to  pro- 
cnre  to  such  courts  both  the  confidence  of  those 
pursons  who  are  brought  before  them,  and  the  re- 
spect of  the  public  at  large  ;  and  they  thereby  be- 
come actual  substitutes  for  military  force,  which, 
rill  then,  had  been  the  chief  support  of  judges. 
'I'lirMi;  Name  forms  and  ]>rofessioual  regulations  are 
iru>r*«JV(T  utteful  to  give  uniformity  to  the  proceed- 
liilfii  itt  the  lawyers  and  of  the  courts  of  law,  and 
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to  ensure  constancy  and  steadiness  to  the  rulea 
which  they  set  down  among  themselves.  And  if 
tte  whole  system  of  the  refinements  we  mention 
continue  to  subsist  in  very  remote  ages.  It  is  in  a 
great  measure  owing  (not  to  mention  other  causes) 
to  their  having  so  coalesced  with  the  essential 
jiarts  of  the  law  as  to  make  danger,  or  at  least 
great  difficulties,  be  apprehended  from  a  separa- 
tion ;  and  they  may,  in  that  respect,  bo  compared 
with  a  scaffolding  used  in  tlie  raising  of  a  house, 
which,  tliongh  only  intended  to  set  the  materials 
and  support  the  builders,  happens  to  be  suffered  for 
a  long  time  afterwards  to  stand,  because  it  is  thought 
the  removal  of  it  might  endanger  the  building." 


'^  TbcimportautsUtuic,  paaaedin  llic  last  stasiou  of  parliament, 
to  whicli  refcreucc  is  made  in  note  75,  page  103,  will,  it  h  buped, 
supply  the  menus  of  remedying  the  erils  of  whicli  our  author  here 
90  justly  compluins.  It  begins  by  enacting, "  That  the  judges  of 
"  the  superior  courts  of  common  law  at  Weslminster,  or  any  eight 
"  or  more  of  them,  of  wbom  the  chiefs  of  eueh  of  the  said  courts 
"  shall  he  three,  should  and  inighl,  by  any  rule  or  order  to  he  from 
"  time  to  time  by  them  mode,  in  term  or  vacation,  at  any  lime 
"  within  fire  yean  from  the  time  when  that  act  should  take  effect, 
"  make  such  aherations  in  the  mode  of  pleading  in  the  said  courts, 
"  and  in  the  moile  of  entering  and  transcribing  pleadings,  judg- 
"  ments  and  other  proceedings  iu  actions  at  law,  and  such  regulo- 
"  tions  as  to  the  pnjinent  of  coats,  anil  otheriviae  lor  carrying  into 
"  eflect  the  said  alterations,  as  to  them  might  seem  expedient ;  and 
"  all  such  rules,  orders,  or  regidations  should  be  laid  before  both 
*'  bouses  of  parliament,  if  parliament  were  then  sitting,  immediately 
"  upon  the  making  of  the  same,  or  if  parliament  were  not  then  sitting, 
"  then  within  live  days  after  the  next  meeting  thereof,  and  no  such 
"  rule,  order,  or  regulalion,  should  have  effect  until  six  weeks  after 
"  the  same  should  have  been  so  laid  before  both  houses  of  patlia- 
"  ment ;  and  any  ride  or  order  so  made,  should,  from  and  after  such 
"  lime  aforesaid,  be  binding  and  obligatory  on  all  the  said  courts. 
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< '  I  Very  singular  law  fomialities  and  refined  prac- 
tices, of  the  kind  here  alluded  to,  had  been  con- 
trived by  the  first  Jurisconsults  in  Rome,  with  a 
view  to  amplify  the  rules  set  down  in  the  laws  of 
the  Twelve  Tables  ;  which  being'  few,  and  engraven 
on  brass,  every  body  could  know  as  well  as  they  j 
it  even  was  a  general  custom  to  give  those  laws  to 
children  to  learn,  as  we  are  informed  by  Cicero. 

Very  accurate  definitions,  as  well  as  distinct 
branches  of  cases  and  actions,  were  contrived  by 
the  first  Uoman  jurisconsults ;  and  when  a  man 
had  once  made  his  election  of  that  peculiar  kind 
of  action  by  which  he  chose  to  pursue  his  claim, 
it  became  out  of  his  power  to  alter  it.  Settled 
forms  of  words,  called  actiones  leg-is,'"  were  more- 
over contrived,  which  men  must  absolutely  use  to 
set  forth  their  demands.  The  party  himself  was 
id  recite  the  appointed  words  before  the  prn^tur } 
and  should  he  unfortunately  happen  to  miss  or  add 
u  single  word,  so  as  to  seem  to  alter  his  real  case  of 
demand,  he  lost  his  suit  thereby.  To  this  an  al- 
lusion is  made  by  Cicero,  when  he  says,  "  We 
"  have  a  civil  law  so  constituted,  that  a  man  be- 


"  and  oil  other  courU  of  common  law,  and  on  all  courts  of  error 
"  into  which  the  juil^ents  of  the  said  courls  or  any  of  them  sLuuld 
"  be  carried  hy  njiy  writ  of  error,  auil  be  of  the  like  force  and  effect 
"  as  if  the  provisioos  conlahied  tbereiii  had  been  expressly  enacted 
"  bypiurliameut:  Provided  always,  that  no  such  rule  or  order  should 
"  have  the  effect  of  depriviug  any  person  of  the  power  of  pleading 
"  the  general  isxue,  and  giving  the  spei-ial  mutter  in  evidence,  in 
',',any  case  wherein  he  was  then  or  thereaftcT  should  be  entitled  to 
!^doaoby  vlrtueofanyactof  }iarliauieui  then  or  thereafter  lobuiir 
"  fcrce.^' — liluiTUit. 

a"  Processvfi  of  law. — Enrruit.  '  ' 


Ip 
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"comes  non-suited,  wlio  has  not  proceeded  in  tiie 
"  Diauner  he  should  have  done."*  An  observa- 
tion of  the  like  nature  is  also  to  bo  found  in  Quin- 
tilian,  whose  expressions  on  the  subject  are  as  fol- 
low : — "  There  is  besides  another  dang-er  ;  for  if 
"  but  one  word  has  been  mistaken,  we  are  to  be 
'*  considered  as  having-  failed  in  every  point  of  our 
"  8uit.""|"  Similar  solemnities  and  appropriated 
forms  of  words  were  moreover  necessary  to  intro- 
duce the  reciprocal  answers  and  replies  of  the 
parties,  to  require  and  accept  sureties,  to  produce 
witnesses,  &c. 

Of  the  above  actiones  legis,  the  Roman  juris- 
consults and  pontiffe  had  carefully  kept  the  ex- 
clusive knowledge  to  themselves,  as  well  as  of 
those  days  on  which  religion  did  not  allow  courts 
of  law  to  6it.;j;  Cn.  Flavins,  secretary  to  Appiua 
Claudius,  having  happened  to  divulge  the  secret 
of  those  momentous  forms  (an  act  for  which  he 
was  afterwards  preferred  by  the  people)  juriscon- 
sults contrived    fresh  ones,  which  they  began  to 


*  Ilajus  civile  kabemui  contCitalum,  dI  causa  cadai  it 
guemadmodutn  uportel  ageril.     De  Invent.  II.  19. 

f  Est  cliam  periettlo»um,  guum,  li  uno  verba  sit  erratum,  lolA 
cauiA  cecidisse  videamur.     Inst.  Orat.  VII.  3. 

J  Diet  fasti  el  nefiulifi' 


Bi  Adams,  in  liis  R«inan  Antiquities,  says,  "Tlie  days  on  which 
"  the  pra:lor  administered  justice  vere  called  diesfnstL  Those  days 
"  on  which  it  waa  uiilavcrul  to  administer  justice  were  called  Hiii 
"  nefasti." —  Ainsworth's  Dictionary  interprets,  dies  fasti, "  iilcoding 
days ;"  dies  nefasti,  "  certain  days  accounted  iaauspicitius,  wherein 
no  law  m.itiers  were  tieard,  or  anyossemUiesof  the  people  holden." 
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keep  written  with  secret  ciphers :  but  a  member 
of  their  own  body  again  betrayed  them,  and  the 
new  collection  which  be  published  was  called  Jim 
^lianum,  from  his  name  (Sex.  ^lius),  in  the 
same  manner  as  the  former  collection  had  been 
called  Jus  Flavianum.  However,  it  does  not 
seem  that  the  in6iience  of  lawyers  became  much 
abridg^ed  by  those  two  collections:  besides  written 
information  of  that  sort,  practice  is  also  necessary : 
and  the  public  collections  we  mention,  like  the  many 
books  that  have  been  published  on  the  English  law, 
could  hardly  enable  a  man  to  become  a  lawyer, 
at  least  sufficiently  so  to  conduct  a  law-suit.* 

Modern  civilians  have  been  at  uncommon  pains  to 
find  out  and  produce  the  ancient  formulee  we  men- 
tion, in  which  they  really  have  had  great  success. 
Old  comic  writers,  such  as  Plautns  and  Terence, 
have  supplied  them  with  several ;  the  settled  words, 
for  instance,  used  to  claim  the  property  of  a  slave, 
frequently  occur  in  their  works. f 

*  The  RoinoD  juriaconsulta  hod  extended  ilieir  skill  to  objects  of 
vohmtary  jurisdiction  as  well  an  to  ihose  of  eonlMitiout  ]\xn*A\v,- 
linn,  mid  hnd  derised  peculiar  fonnalilies,  forais  of  words,  distinc- 
tions, and  definitions,  in  regard  to  obligations  between  man  and 
uian,  stipulations,  donations,  spousaU,  and  especiall}'  laal  wills,  in 
all  which  they  had  displayed  surprising  nicety,  reliuetnent,  accu- 
racy, and  sUictnesa.  The  English  lawyers  have  not  bestowed  so 
miicli  pains  on  the  objects  of  voluntary  jurisdiction,  nor  any  thing 
like  it, 

"t  The  words  addressed  to  the  plaintiff,  by  the  person  sued, 
when  the  latter  made  his  appearance  on  tlie  day  for  which  he  had 
been  compelled  to  give  sureties,  were  as  ToUow,  and  are  alluded  to 
by  Plant,  Curcul.  I.  3.  v.  5.  "Where  art  thou  whoba-^t  obliged 
"  me  to  give  sureties  ?  Where  art  thou  who  sunimonedfil  me  7 
"Here  I  stand  before  thee:  do  thyself  stand  before  nie."     To 
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Extremely  like  the  above  actiones  legis  are  the 
I  writs  used  in  the  En»^lish  courts  of  law.     Those 


wliicli  die  plainliff  made  answer,  "  Here  I  oin."  Tbe  defcndmit 
\  replied,  "  Wljal  dost  ihoii  say  ?"  The  plaintiff  aiiawered,  "  I 
"aay  (Aio)" — and  iben  folloned  the  form  of  words  by  which  be 
cbose  to  express  his  action  :  Ubt  tu  ts,  qui  me  vadalut  es?  Ubi 
t%et,qui  mecitaWi?  Eeet  ego  mt  Ubi  ttilo;  tu  contra  tt  te 
I   miki  title,  ^c. 

If  ibe  action,  for  instance,  was  brought  on   account  of  goods 

'   BUilen,  the  settled  penally  [or  ilainages)  for  whit'b  wua  the  restitution 

.nice  the  value,  the  words  to  he  U9<!d  were,  AIO  decern  aurtot 

nihifurfo  lao  abesse,  Uque  eo   nomine   vigtnii  aureos   miki  dare 

oportere.'"     For  work  done,  sntb  as  cleaning  of  cloibes,  &c.     Aio 

lAi  Irilici  modi«m,  de  qno  inter  noi  eonvenil  obpolita  vetti- 

menla  lua,  dare  oporlere."^     For  recovering  tbe  value  of  a  dare 

killed  hj'  another  citizen  :  Aio  ie  hominem  meum  oceidisse,  tetfue 

mihi  quantum   iffe   hoc  anno  plurimi/uit  dare  oportere.'^      For 

damages  done  by  a  vicious  aninial,  Aio  bovem  Mtcvii servum  meum 

I    Stichum,  corati  jieliine  et  occidisnf,  eoqae  nomine  Mmeium,  aut 

\   lerti  (etitimationevi  pnetlare,  aut  bovem  miki  noxm  dare  oporlerr  ; 

DT,  Am  ttrsum  Miecii mihi  vuinut  inluliue,  el  Mievium  quantum 

I    mquiut  melius  mihi  dare  oporlere,'^  §c. 

It  may  be  ohsen-ed,  that  the  particular  kind  of  remedy  which 
vm  provided  by  tbe  law  for  the  case  before  the  court  was  expressly 


"»  I  say  that  through  your  tbeft  I  am  uiiui 
D  that  account  you  oukIiI  to  pay  me  twenty  i 
ft  piece  of  coin,  current  amoug  tbe  lloman9,  o 
about  four  pounds  eigbt  shillings  i 


aurei,  and  that 
CAu«,,>  .ni 

of  the  value  of 
aiin;us  of  tbe 


higher  empire  weighed  nearly  five  pennyweights  ;  but  that  of  the 
^  lower  empire  little  more  than  half  as  much.] — EoiTOft. 

"*  I  say  that  you  ougbt  to  pay  me  a  bushel  of  wheal  as  fullage 
I  according  to  agreement  betweenus,  for  tbe  cleaning  of  your  clothes 
—Editor. 
M  I  say  that  you  killed  my  slave,  and  that  you  ougbt  to  pay  me 
w  what  bis  highest  value  amounts  to  this  ye^tr. — Editur. 

M  1  say  that  Mrevius's  ox  gored  and  killed  my  slave  StichuB, 
d  that  on  thai  account  Mscvius  ougbt  either  to  pay  tbe  i 
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writs  are  framed  for,  and  adapted  to,  every  branch 
or  denomination  of  actions,  sucli  as  detinue,  tres- 
pass,  action  upon  the  case,  accompt,  and  cooenani, 
Sec. ;  the  same  strictness  obtains  in  regard  to  them 
as  did  in  regard  to  the  Roraan^JTHw/ff  above-men- 
tioned :  there  is  the  same  danger  in  misappljing 
them,  or  in  failing  in  any  part  of  them  :  and,  to 
use  the  words  of  an  English  law-writer  on  the  sub- 
ject, "  Writs  must  he  rightly  directed,  or  they  will 
"  be  nought : — In  all  writs,  care  must  be  had  that 
"  they  be  laid  and  formed  according  to  their  case, 
*'  and  so  pursued  in  the  process  thereof."" 

The  same  formality  likewise  prevails  in  the 
English  pleadings  and  conduct  of  the  process  as 
obtained  in  the  old  Roman  law  proceedings ;  and 
in  the  same  manner  as  the  Roman  jurisconsults  had 
their  actionis  postulationes  et  ediiiones,  their  ijifi- 


pointed  om  in  ihe  fonnula  used  by  a  plaintifT;  nnd  iu  regard  to 
this  110  inistake  was  to  be  made. — Thua,  in  llie  laal-quotcd  Ibrmula, 
l\\e -votAs  quanlum  aquiiiM  meliui^  shovi  tliul  tlic  prEetorwo?  lu 
ajipoinl  inferior  judges  both  to  asceriaiii  the  damage  done,  and  de- 
termine Gaally  upon  llie  case,  according  to  the  direecion  he  pre- 
viously gave  them  ;  these  words  being  exclusively  appropriated  lo 
thekindofaaionsculled  ar6i7rartc,  from  theubovc-mentioned  judges 
or  arbitrators.  Iu  actions  hroujjht  In  require  the  execution  of  con- 
ventions that  bad  no  name,  the  convention  itself  was  expTe!iJk.-d  in 
the  fonnula;  such  is  tliat  wliich  is  recited  above,  rctntiug  lo  work 
done  by  the  plaintilf,  &c. 

"  Jacob's  Law  Dictionary,     See  /f'nV. 


value  of  the  slave,  or  else  to  sun/jnder  to  me  the  o 
lentfwthemjmy;  or,  I  soy  that  Ma 
and  that  Mievius  oU|jlit  to  make  ine  tbe  most  ample  equitable  ci 
penaalioii. — EdItur. 
^  I'he  most  ample  equitable  compensatiou. — Edituh. 


b 
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eiaUones,  exceptiones,  sponnionen,  replicationen,  du- 
plicationes,  S^c."'  so  the  Englisli  lawyers  have  their 
counts,  bars,  replications,  rejoinders,  siir-rejoin- 
tlers,  rebutters,  sur-rebutfers.  Sec.  A  scrupulous 
accuracy,  in  observing  certain  mien,  is  moreover 
necessarv  in  tlie  management  of  those  pleadings  : 
the  follo(vtng  are  tlie  words  of  an  Knglish  law- 
writer  on  the  siibjert :  "  Though  the  art  of  plead- 
"  ing  was  in  its  nature  and  design  only  to  render  the 
"  fact  plain  and  intelligible,  and  to  bring  the  niat- 
"  ter  to  judgment  with  convenient  certainty,  it  be- 
"  gan  to  degenerate  from  its  primitive  simplicity. 
"  Pleaders,  yea  and  judges,  having  become  too  cu- 
"  rious  in  that  respect,  pltadings  at  length  ended 
"  in  a  piece  of  nicety  and  curiosity,  by  which  the 
•*  miscarriage  of  many  a  cause,  upon  small  trivial 
'*  objections,  has  been  occasioned."" 

There  is,  however,  a  difference  between  the  Ro- 
man nclionc.1  legis,  and  the  English  writs,  which  is, 
that  the  former  might  be  framed  when  new  ones 
were  necessary,  by  the  prjetor  or  judge  of  the 
court,  or,  in  some  cases,  by  the  body  of  the  juris- 
consults themselves, — whereas  wriln,  when  wanted 
for  such  new  cases  as  may  offer,  can  only  be  de- 
vised by  a  distinct  judge  or  court,  exclusively  in- 
vested with  such  powers,  viz.  the  High  Court  of 

*  Cutiningliaui's  Law  Diilionary.     Sec  Pteadingr. 

">  Petiiiona  and  piibiications  of  action,  pleadings,  esceptions> 
wagers  ut  law  (when  llie  parties  by  consent  laid  down  each  a  sum 

money  lo  engage  ibcir  standing  to  trial,  ibe  issue  wlitreof  was, 
ibat  lie  who  was  cast  in  his  suit  lost  bis  money  too),  rejiliealions, 
Rjuindurs,  &c.— EniToB. 
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Chancery.  The  issuing  of  writs  already  existing, 
for  the  different  cases  to  which  they  belong-,  is  also 
expressly  reserved  to  this  court  -,  and  so  imjiortant 
has  its  office  on  those  two  points  been  deemed  by 
lawyers,  that  it  has  been  called,  by  way  of  emi- 
nence, the  manufactory  of  justice  (qfficinn  jus- 
tititp).  Original  writs,  besides,  when  once  framed, 
are  not  at  any  time  to  be  altered,  except  by  parlia- 
mentary authority.* 

Of  so  much  weight  in  the  English  law  are  these 
original  delineations  of  cases,  that  no  cause  is  suf- 
fered to  be  proceeded  upon,  unless  they  first  appear 
as  legal  introductors  to  it.  However  important  or 
interesting  the  case,  the  judge,  till  lie  sees  the  writ 
he  is  used  to,  or  at  least  a  writ  issued  from  the 
right  manufactory,  is  both  deaf  and  dumb.     He  is 

*  Writs,  legally  iaaiicd,  aj-e  also  neuessaiy  for  executing  the  dif- 
ferent inirukiitiil  prvcuudings  ilat  may  take  place  in  the  course  of  a 
law-suil,  such  as  producing  witnesses,  &c.  The  names  given  to 
the  diflerent  kinds  of  writs  are  usually  derived  from  the  first  Laiin 
words  hy  which  they  began  when  ihey  were  written  in  Latin,  or  at 
least  from  some  remarkable  word  in  ihem,  which  gives  rise  to  ex- 
pressions siiflicienlly  iincouih  and  unintelligible,  Thus  a  pone  is  a 
writ  issued  to  oblige  a  person  in  certain  cases  to  give  sureties  {pone 
per  vadium,  and  satvos  plegiox  "J.  A  writ  of  tubpana  is  lo  obhge 
witnesses,  and  sonietimos  other  classes  of  persons,  to  appwir  before 
a  court.  An  action  of  yui  lam  is  thai  which  is  brought  to  sue  for 
a  proportional  share  of  a  fine  esiablished  by  some  penal  statute,  by 
ihe  person  who  laid  an  information ;  the  words  in  the  writ  being, 
Qui  lam  pro  domino  rege,  qunm  pro  sfipso  in  kac  parte  teijui- 
lur,  fitcW 

■*  Take  bail  for  the  appearance  (of  ibf  defendant  in  a  court  of 
justice)  and  safe  sureties. — F.DITOR. 

"»  Who  sues  in  this  behalf  as  well  for  our  lord  the  king,  as  for 
himself,  &c. — EwTon. 
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without  eyes  to  see,  or  ears  to  hear.  AniJ,  when 
a  case  of  a  new  kind  offers,  for  which  there  is  yet 
no  writ  in  being,  should  the  lord  chancellor  and 
masters  in  chancery  disagree  in  creating  one,  or 
prove  unequal  to  the  arduous  task,  the  great  na- 
tional council,  that  is,  parliament  itself,  is,  in  such 
emergency,  expressly  applied  to  :  by  means  of  its  col- 
lected wisdom,  the  right  mystical  words  are  brought 
together  ;  the  judge  is  restored  to  the  free  use  of  hia 
organs  of  hearing  and  of  speech  ;  and,  by  the  crea- 
tion of  a  new  icrit,  a  new  province  is  added  to  the 
empire  of  the  courts  of  law. 

In  fine,  those  precious  writs,  those  valuable  briefs 
(brevia)  as  they  are  also  called  by  way  of  emi- 
nence, which  are  the  elixir  and  quintessence  of  the 
law,  have  been  committed  to  the  special  care  of 
officers  appointed  for  that  purpose,  whose  offices 
derive  their  names  from  the  peculiar  instruments 
they  respectively  use  for  the  preservation  of  the  de- 
posit with  which  they  are  intrusted  ;  the  one  being 
called  the  office  of  the  Hanaper,  and  the  other  of 
the  Small  Bag.* 

To  say  the  truth,  however,  the  creating  of  a  new 
writ,  upon  any  new  given  case,  is  matter  of  greater 
difficulty  than  the  generality  of  readers  are  aware 
of.  The  very  importance  which  is  thought  to  be 
in  those  professional  forms  of  words,  renders  them 


•  Jfanaperintn  et  Pan-a  Baga,  llie  Hunaper  Office,  and  (he 
Pe«y-Bag  Office.  The  first  axiA  last  of  these  Laiin  words,  it  may 
be  observed,  do  not  occur  in  Tully's  works.  To  the  care  of  the 
Peity-Bug  Office  those  writs  are  trusted  in  which  the  king's  buai. 
nesa  is  concerned  ;  iind  (ii  the  Haimper  Office  those  which  relate  to 
the  subjecr. 
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really  important.  As  every  thing,  without  them, 
is  illegal  in  a  court  of  common  law,  so  with 
them  every  thing  becomes  legal ;  that  is  to  say, 
they  empower  the  court  legally  to  determine  upon 
every  kind  of  suit  to  which  they  are  made  to  serve 
as  introductors.  The  creating  of  a  new  writ, 
therefore,  amounts,  in  its  consequences,  to  the 
framing  of  a  new  law,  and  a  law  of  a  general  nature 
too  :  now  the  creating  of  such  a  law,  on  the  first 
appearance  of  a  new  case,  which  law  is  afterwards 
to  be  applied  to  all  such  cases  as  may  be  similar 
to  the  first,  is  really  matter  of  difficulty  :  especially, 
when  men  are  yet  in  the  dark  as  to  the  best  kind  of 
provision  to  be  made  for  the  case  in  question,  or 
even  when  it  is  not,  perhaps,  yet  known  whether 
it  be  proper  to  make  any  provision  at  all.  The 
framing  of  a  new  writ,  under  such  circumstances,  is 
a  measure  on  which  lawyers  or  judges  will  not 
very  willingly  either  venture  of  themselves,  or  ap- 
ply to  the  legislature  for  that  purpose. 

From  the  above-mentioned  real  difficulty  in 
creating  new  writs  on  one  hand,  and  the  absolute 
necessity  of  such  writs  in  the  courts  of  common 
law  on  the  other,  many  new  species  of  claims  and 
cases  (the  arising  of  which  is,  from  time  to  time, 
the  unavoidable  consequence  of  the  progress  of 
trade  and  civilization)  are  left  unprovided  for,  and 
remain  like  so  many  vacant  spaces  in  the  law,  or  ra- 
ther like  so  many  inaccessible  spots,  which  the  laws 
in  being  cannot  reach  :  now  this  is  a  great  imper- 
fection in  the  distribution  of  justice,  which  should 
be  open  to  every  individual,  and  provide  remedies 
for  every  kind  of  claim  which  men  may  set  up 
nuainst  each  oliior. 
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To  remedy  the  above  inconvenience,  or  rather  in 
some  degree  to  palliate  it,  law  fictions  have  been 
resorted  to,  in  tlie  English  law,  by  which  writs, 
being:  warped  from  their  actual  meaning,  are  made 
to  extend  to  cases  to  which  they  in  no  shape  be- 
long. 

Law  fictions  of  the  kind  we  mention  were  not 
unknown  to  the  old  Roman  jurisconsults  ;  and,  aa 
an  instance  of  their  ingenuity  in  that  respect,  may 
be  mentioned  that  kind  of  action,  in  which  a 
daughter    was    called    a   son.*       Several  iuBtances 

*  From  the  above  inslance  it  might  be  coneludeil  thai  the  Ro- 
man jurisconaulia  possessed  still  greater  jiower  than  the  English 
parliameat ;  fur  it  is  a  fundamental  piiociple  with  the  Cd^UsIi 
lawyers,  that  parliament  can  do  every  thing,  e.Tcept  niahiug  a  wo- 


9°  Judge  Blacksione  alludes  [o  this  maxim  as  "  a  figure  rather 
"  loo  hold,"  towards  the  end  of  the  following  striking  passage  on 
the  omnipotence  of  jiarliainent;  his  jiosition  in  the  passage  has 
been  attacked,  brit,  it  is  apprehended,  not  overturned,  by  several 
eminent  wriiera,  "  The  power  and  jurisdiction  of  parliament,  says 
"  Sir  Edifard  Coke,  (4  lust.  31), ]  is  so  transcendent  and  absolute, 
"  tliat  it  cannot  be  contined,  either  foi'  caases  or  persons,  within 
"  any  bounds.  And  of  this  high  court,  he  adds,  it  may  be  truly 
"  nid, '  Si  aafiquitalem  ipeelet,  ml  velaaluslma  ;  si  dignitaUm, 
"at  honoratiuima  ;  ti  juritdictionem,  est  capacimma.'" — [If 
you  regard  its  antiquity,  it  is  most  ancient ;  if  its  dignity,  it  is  most 
honorable;  if  its  jurisdiction,  it  is  most  comprehensive. — EniTOH.] 
— "  It  hath  sovereign  and  uncontrollable  authority  in  the  making, 
"  coofirmtng.  enlarging,  restraining,  abrogating,  Te|iealing,  reviving, 
"  and  expoundi[ig  of  laws,  concerning  matters  of  all  possible  deno- 
"  ininalions,  euclfsiasiical  or  temporal,  civil,  military,  maritime,  or 
"  criminal :  ll lis  being  the  ]dace  nhere  thalabsolule  despotic  power, 
"  which  must  in  all  governnieuts  reside  somewhere,  is  intrusted  by 
"  the  constitution  of  these  kingdoms.  All  mischiefe  and  grievances, 
"  ojwrations  and  remedies,  that  transcend  the  ordinary  course  of 
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might  also  be  quoted  of  the  fictitious  use  of  writs  in 
the  English  courts  of  common  law.  A  very  re- 
markable expedient  of  that  sort  occurs  in  the  me- 
thod generally  used  to  sue  for  the  payment  of 
certain  kinds  of  debt,  before  the  Court  of  Common 
Pleas  ;  such  (if  I  mistake  not)  as  a  salary  for  work 
done,  indemnity  for  fulfilling  orders  received,  &c. 
The  writ  issued  in  these  cases  is  grounded  on  the 
supposition,  that  the  person  sued  has  trespassed 
on  the  ground  of  the  plaintiff,  and  broken,  by 
force  of  arms,  through  his  fences  and  inclosures  ; 
and,  under  this  predicament,  the  defendant  is 
brought  before  the  court :  this  species  of  writ, 
which  lawyers  have  found  of  most  convenient  use, 
to  introduce  before  a  court  of  common  law  the 
kinds  of  claim  we  mention,  is  called  in  technical 
language  a  clausum  Jregit.^'  In  order  to  bring  a 
person  before  the  Court  of  King's  Bench,  to  answer 
demands  of  much  the  same  nature  with  those  above, 
a  writ,  called  a  latitat,^-  is  issued,  in  which  it  is 


i  chil- 


ihe  laws,  are  wilbin  the  roach  of  this  extraordinary  tribunal, 
can  regulate  or  new-model  the  succession  la  the  crown  ;  as 
done  in  the  reign  of  Henry  VIII.  ami  William  HI.  It  can 
the  established  religion  of  the  land ;  as  was  done  ii 
instances,  in  the  reigns  of  king  Henry  VIII.  and  hi 
dren.  It  con  change  and  create  afresh  even 
the  kingdom  and  of  parliaments  themselves ;  as  was  done  by  the 
Act  of  Union,  and  the  several  slaluies  for  triennial  and  septennial 
elections.  It  can,  in  short,  do  any  thing  ibat  is  not  naturally 
impossible ;  and  therefore  some  have  not  scrupled  to  call  its 
power,  by  a  figure  rather  loo  bold,  the  omnipotence  of  parlia- 
ment. Tnie  it  is,  that  what  the  parliament  doth,  no  authority 
upon  earth  can  undo." — Blactslone'i  Conmeniariei,  Vol.  1.  ]ip. 
160  &  161.— Editor. 
01  Broke  a  close.— Bditok. 
V  Conceals  himself. — Editor. 
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taken  for  granted  tbat  tlie  defendant  insidiously 
conceals  himself,  and  is  lurking  in  some  county,  dif- 
ferent from  that  in  which  the  court  is  sitting' ;  the 
espressions  used  in  the  writ  being,  that  *'  he  runs 
up  and  down  and  secretes  himself;"  though  no 
such  fact  is  seriously  meant  to  be  advanced  either 
by  the  attorney  or  the  party. 

The  same  principle  of  strict  adherence  to  certain 
forms  long  since  established,  has  also  caused  lawyers 
to  introduce  into  their  proceedings  fictitious  names 
of  persons,  who  are  supposed  to  discharge  the 
office  of  sureties  ;  and  in  certain  cases,  it  seems, 
the  name  of  a  fictitious  person  is  introduced  in  a 
writ  with  that  of  the  principal  defendant,  as  being 
joined  in  a  common  cause  with  him.  Another  in- 
stance of  the  same  high  regard  of  lawyers,  and 
judges  too,  for  certain  old  forms,  which  makes 
them  more  unwilling  to  depart  from  such  forms 
than  from  the  truth  itself  of  facts,  occurs  in  the 
above-mentioned  expedient  used  to  bring  ordinary 
causes  before  the  Court  of  Exchequer,  in  order 
to  be  tried  there  at  common  law  ;  which  is,  by 
making  a  declaration  that  the  plaintiff  is  a  king's 
debtor,  though  neither  the  court,  nor  the  plaintiff's 
attorney,  lay  any  serious  stress  on  the  assertion.* 


*  Another  instance  of  the  strict  adherence  of  ihe  English  lawyers 
to  their  old  edlahlished  forms,  in  preference  even  to  the  truth  of 
facts,  occurs  in  ihc  manner  of  executing  llie  very  act  mentioneil  in 
this  chapter,  i)asscd  in  llie  rcigri  of  George  I.  for  preventing 
personal  an'eat  for  debts  under  forty  shillings."^  If  the  defendant, 
after  being  personally  served  wiih  a  co|iy  of  the  proceBS,  does  not 


'  See  Dote  75,  page  103. — EoiToit. 
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CHAPTER  XL 

The  Subject  continued.     The  Courts  of  Equity. 

However,  there  are  limits  to  these  fictions  and 
subtilties ;  and  the  remedies  of  the  law  cannot  by 
their  means  be  extended  to  all  cases  that  may  arise, 
unless  too  many  absurdities  are  suffered  to  be  ac- 
cumulated ;  nay,  there  have  been  instances  in 
which  the  improper  application  of  writs,  in  the 
courts  of  law,  has  been  checked  by  authority.  In 
order  therefore  to  remedy  the  inconveniences  we 
mention — that  is,  in  order  to  extend  the  adminis>- 
tration  of  distributive  justice  to  all  possible  cases» 
by  freeing  it  from  the  professional  difficulties  that 
have  gradually  grown  up  in  its  way  —  a  new  kind  of 
courts  has  been  instituted  in  England,  called  Courts 
of  Equity. 

The  generality  of  people,  misled  by  the  word 
equity^  have  conceived  false  notions  of  the  office  of 
these  courts  ;  and  it  seems  to  be  generally  thought, 
that  the  judges  who  sit  in  them  are  only  to  follow 
the  rules  of  natural  equity  ;  by  which  people  seem 
to  understand,  that,  in  a  court  of  equity,  the  judge 
may  follow  the  dictates  of  his  own  private  feelings, 
and  ground  his  decisions,  as  he  thinks  proper,  on 
the  peculiar  circumstances  and  situation  of  those 
persons   who   make    their  appearance  before    him. 

appear  on  llic  appointed  days,  the  method  is  to  suppose  that  he  has 
actually  made  his  appearance,  and  the  cause  is  proceeded  upon 
according  to  this  supposition :  fictitious  names  of  bails  ai*e  also 
resorted  to. 
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Nay,  doctor  Jobnson  (in  his  abridged  dictionarv) 
gives  the  following  definition  of  the  power  of  tlie 
Court  of  Chancery,  considered  as  a  court  of  equity  j 
"  The  chancellor  hath  power  to  moderate  and 
"  temper  the  written  law,  and  eubjecteth  himself 
"  only  to  the  law  of  nature  and  conscience :"  for 
which  definition,  dean  Swift,  and  Cowell,  who  was 
a  lawyer,  are  quoted  as  authorities.  Other  in- 
stances might  be  produced  of  lawyerswho  liave  been 
inaccurate  in  their  definitions  of  the  true  offices  of 
the  judges  of  equity.  Aud  the  above-named  doc- 
tor himself  is  on  no  subject  a  despicable  authority. 
Certainly  the  power  of  the  judges  of  equity  can- 
not be  to  alter,  by  their  own  private  power,  the 
written  law,  that  is,  acts  of  parliament,  and  thus  to 
controul  the  legislature.  Their  office  only  consists, 
as  will  be  proved  in  the  sequel,  in  providing  reme- 
dies for  those  cases  for  which  the  public  good  re- 
quires that  remedies  should  he  provided,  and  in 
regard  to  which  the  courts  of  common  law,  shackled 
by  their  original  forms  and  Institutions,  cannot  pro- 
cure any  :  — or,  in  other  words,  the  courts  of  equity 
have  a  power  to  administer  justice  to  individuals, 
unrestrained  (not  by  the  law,  but)  by  the  profes- 
sional law  difficulties  which  lawyers  have  from  time 
to  time  contrived  in  the  courts  of  common  law,  and 
to  which  the  judges  of  those  courts  have  given  their 
sanction."* 

An  office  of  the  kind  here  mentioned  was  soon 
found  necessary  in  Rome,  for  reasons  of  the  same 
nature  with  those  above  delineated.     For  it  is  re- 

**  A  proper  diBliiietion.  but  nol,  in  former  times, always  obsci  veil, 
whicb  gave  rise  l«  the  remark  of  Selden  that  "  Etjuilij  is  acconliiig 
to  the  contcience  of  biin  tbat  is  chancellor," — Editor. 
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miirkable  enough,  that  the  body  of  English  lawyers, 
by  refusing  admittance  to  the  code  of  Roman  laws, 
as  it  existed  in  the  later  times  of  the  empire,  have 
only  subjected  themselves  to  the  same  difficulties 
under  which  the  old  Uonian  jurisconsults  laboured, 
during  the  time  they  were  raising  the  structure  of 
those  same  laws.  And  it  may  also  be  observed,  that 
the  English  lawyers,  or  judges,  have  fallen  upon 
much  the  same  expedients  as  those  which  the  Roman 
jurisconsults  and  prwtors  had  adopted. 

This  office  of  a  judge  of  equity,  was,  in  time> 
assumed  by  the  praetor  in  Rome,  in  addition  to  the 
judicial  power  he  before  possessed.*  At  the  begin- 
ning of  the  year  for  which  he  hud  been  elected,  the 
prictor  made  a  declaration  of  tliose  remedies  for  new 
difficult  cases,  which  he  had  determined  to  afford 
during  the  time  of  his  magistracy  ;  in  the  choice  of 
which  he  was  no  doubt  directed,  either  by  liis  own 
observations  (while  out  of  office)  on  the  propriety 
of  such  remedies,  or  by  the  suggestions  of  experi- 
enced lawyers  on  the  subject.  This  declaration 
(edictum)  the  prsetor  produced  in  albo,  as  the  ex- 
pression was,  Modern  civilians  have  made  many 
conjectures  on  the  real  meaning  of  the  above  words  ; 
one  of  their  suppositions,  which  is  as  likely  to  be 
true  as  any  other,  is,  that  the  heads  of  new  law 
remedies  devised  by  the  prtetor,  were  written  on 
a  whitened  walF  by  the  side  of  his  tribunal. 


*  The  praetor  thus  possessed  two  dislinct  branches  of  judicial 
aulboiitv,  in  the  sume  manner  as  the  Court  of  Exchequer  does  in 
l^nglnnd,  which  occasionally  sits  as  a  cour 
court  of  etiuity. 


5  Or  nil  her 
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Among'  the  provisions  made  by  the  Roman  pr^- 
tors  in  their  capacity  of  judges  of  equity,  may  be 
mentioned  those  which  they  introduced  in  favour 
of  emancipated  sons,  and  of  relatives  by  the  wo- 
men's side  (cognati),  in  regard  to  the  rig-ht  of  in- 
heriting. Emancipated  sons  were  supposed,  by  the 
laws  of  the  Twelve  Tables,  to  have  ceased  to  be 
the  children  of  their  father,  and,  as  a  consequence, 
a  legal  claim  was  denied  them  on  the  paternal  in- 
heritance :  of  the  relatives  by  the  women's  side  no 
notice  was  taken,  in  that  article  of  the  same  laws 
which  treated  of  the  rig-ht  of  succession,  mention 
being  only  made  of  relatives  by  the  men's  side 
(agnaii).  The  former  the  prsetor  admitted,  by  the 
edict  unde  liberi,  to  share  their  father's  (or  grand- 
father's) inheritance  with  their  brothers  ;  and  the 
latter  he  put  in  possession  of  the  patrimony  of  a 
kinsman  deceased,  by  means  of  the  edict  unde  cog- 
nati,  when  there  were  no  relatives  by  the  men's 
side.  These  two  kinds  of  inheritance  were  not, 
however,  called  litFreditas,  but  only  bonorum  pos- 
sessio  ;'^  these  words  being  very  accurately  distin- 
guished, though  the  effect  was  in  the  issue  exactly 
the  same." 

*  As  ihc  power  of  fathers,  at  Rome,  vbs  unbounded,  and  laaled 
as  long  03  tticir  life,  ibc  emancipating  of  sona  was  a  case  tliat  oo- 
niired  frequently  enough,  either  for  ibe  security  or  satisfaction  of 
tlioae  who  engaged  in  any  undertaking  with  them.  The  power  of 
iiithers  had  been  carried  so  far  by  the  laws  of  Roniulat,  confinned 
aflerwarda  by  those  of  the  Twelve  Tables,  that  they  might  sell  tlieir 
sons  for  slaves  as  often  as  three  times,  if,  after  the  first  or  second 
sale,  they  happened  to  acquire  their  liberty :  it  was  only  after 


^'  Not  an  inheritance,  but  i> 


a  possession  of  goods.— Editob. 
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In  the  same  manner,  the  laws  of  the  Twelve 
Tables  had  provided  relief  only  for  cases  of  theft ; 
aad  no  mention  was  made,  in  them,  of  cases  of  goods 
taken  away  by  force  (a  deed  which  was  not  looked 
upon  in  so  odious  a  light  at  Rome  as  theft,  which 
was  considered  as  the  peculiar  guilt  of  slaves).  In 
process  of  time  the  praetor  promised  relief  to  such 
persons  as  might  have  their  goods  taken  from  them 
by  open  force,  and  gave  them  an  action  for  the  re- 
covery of  four  times  the  value,  against  those  who 
bad  committed  the  fact  with  an  evil  intention.  Si 
cut  dolo  malo  bona  rapta  esse  dicentur,  ei  in  qua- 
druplum  jvviciVM  dabo.^ 

Again,  neither  the  laws  of  the  Twelve  Tables, 
nor  the  laws  made  afterwards  in  tbe  assemblies  of 
the  people,  had  provided  remedies  except  for  very 
few  cases  of  fraud.  Here  the  praetor  likewise  in- 
terfered in  his  capacity  of  judge  of  equity,  though 
so  very  late  as  the  time  of  Cicero  ;  and  promised 
relief  to  defrauded  persons,  in  those  cases  in  which 

being  sold  for  the  third  time,  and  tlieii  becoming  again  free,  that 
sons  could  be  entirely  released  from  the  paternal  autliority.  On 
this  law*doctrtue  was  founded  the  peculiar  formality  of  emancipating 
sons.  A  pair  of  scales,  and  some  copper  coin,  were  first  brought ; 
without  the  presence  of  these  ingredients,  the  whole  business  would 
have  been  void  ;  and  the  father  then  made  a  formal  sale  of  his  son 
to  a  person  appointed  to  buy  him,  who  was  immediately  to  manu- 
mii  or  free  him;  these  sales  and  manumissions  were  repeated  three 
times.  Five  witnesses  were  to  be  present,  besides  a  man  to  hold 
tbe  scales  (libripens)y  and  another  (antestatus)  occasionally  to 
remind  the  witnesses  to  be  attentive  to  the  business  before  them. 


^  If  it  shall  be  shown  that  goods  have  been  forcibly  taken  from 
any  one  with  an  evil  intention,  I  will  grant  him  a  trial  at  law,  with 
power  to  sue  for  fourfold  damages. — Editor. 
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the  laws  in  being  aflfurded  no  action.  Quce  dolo 
maio  facta  esse  dicentur,  si  de  his  rebus  alia  actio 
non  erit,  et  jusfa  causa  esse  videbitur,  judicium 
DABO.*^  By  edicts  of  the  same  nature,  pra;tors  in 
process  of  time  gave  relief  in  certain  cases  to  mar- 
ried women,  and  likewise  to  minors  {tninoribus  xxv 
annis  succnrrit  prtstor,  &c.^).t 

*  At  the  same  '.iine  that  ibe  |)i-<i!ior  iiroflereil  a  new  edict,  lie 
also  uiade  public  ihuat:  peculiar  formuliB  by  wLicIi  the  executiun 
of  ibe  sanic  was  artemurda  lo  be  required  from  Lini.  The  name 
of  ihat  pneiOT  who  iirst  proiluced  the  edict  above  mentioned  van 
Aquiliiis,  as  we  are  informed  bv  Cicero,  in  that  elegant  story  well 
known  to  acbolars,  in  which  he  relates  the  kind  of  fraud  that  was 
[lUtupon  Coiiius,  a  Kuinun  knight,  when  he  piireliased  a  pleasure- 
house  and  gardens,  near  Syracuse  in  Sicily.  This  aceonut  Cicero 
concludes,  wiib  ubsemng,  that  Canius  was  lel^  wit  hunt  remedy, 
"  OH  Aqiiilius,  hia  colleague  and  friend,  had  not  yei  published  hU 
formulK  concerning  fraud." — Quid  enim  /aeerrl  ?  nonilan  enim 
Aquilius,  collega  el  familiarii  metii,  proluhral  de  dolo  malo/or- 
nulas.     Off.  III.  14. 

f  The  law  coUtciion,  or  system  that  was  formed  by  the  aeries  (jf 
edicts  published  at  different  limes  by  pneiors,  was  called _;«#pr,r- 
loriutrt,  and  also  jus  honorarium  (not  striclli/  binding).  The 
laws  ol  the  Twelve  Tables,  together  with  all  such  other  laws  as  had 
at  any  time  been  passed  in  the  assembly  of  the  people,  were  called, 
by  way  of  einineaee, j«»  civile.  The  distinction  was  exactly  of  the 
same  nature  as  that  which  takes  place  in  England  between  ihe 
common  and  statute  laws,  imd  the  law  or  practice  of  ibe  courts  of 
Cfjuity.  The  two  branches  of  the  jirajtor's  judicial  office  were  very 
accurately  distingnished  ;  and  there  was,  besides,  tliis  capital  diffe- 
rence between  the  I'euiedies  or  actions  which  he  gave  in  his  capacity 


0"  Whatever  shall  be  shown  to  have  been  done  with  an  evil  in- 
tention, I  will  grant  a  trial  at  law  to  the  parly  injured,  provided 
there  be  no  other  legal  process  applicable  to  such  matters,  and  the 
cause  shall  appear  to  he  just — Editor. 

W  The  prtclor  grants  relief  lu  luiuon,  under  iht  age  of  Iwenly- 
Bve  years,  &o. — KniTOR. 


J 
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The  courts  of  equity  eBtabliebod  in  England 
have  in  like  manner  provided  remedies  for  a  very 
great  number  of  cases,  or  species  of  demand,  for 
which  the  courts  of  common  law,  cramped  by  their 
forms  and  peculiar  law  tenets,  can  afford  none. 
Thus,  the  courts  of  equity  may,  in  certain  cases, 
give  actions  for  and  against  infants  notwithstand- 
ing their  minority, — and  for  and  against  married 
women,  notwithstanding  their  coverture.  Mar- 
ried women  may  even,  in  certain  cases,  sue  their 
husbands  before  a  court  of  equity.  Executors  may 
be  made  to  pay  interest  for  money  that  lies  long  in 
their  hands.  Courts  of  equity  may  appoint  com- 
missioners to  bear  the  evidence  of  absent  witnesses. 
When  other  proofs  fail,  they  may  impose  an  oath 
on  either  of  the  parties ;  or,  in  the  like  case  of  a 
failure  of  proofs,  they  may  compel  a  trader  to 
produce  his  books  of  trade.  Tbey  may  also  con- 
firm a  title  to  land,  though  one  has  lost  his  writ- 
ings, &c. 

The  power  of  the  courts  of  equity  in  England, 
ofwbicb  the  Court  of  Chancery  is  the  principal 
one,  no  doubt  owes  its  origin  to  the  power  possessed 
by  the  latter,  both  of  creating  and  issuing  writs. 
When  new  complicated  cases  offered,  for  which  a 
new  kind  of  writ  was  wanted,  the  judges  of  Chan- 
cery, finding  that  it  was  necessary  that  justice 
should  be  done,  and  at  the  same  time  being  unwil- 
ling to  make  general  and  perpetual  provisions  on 

or  judge  or  civil  law,  and  ibose  in  his  capacity  of  judge  of  equity, 
that  the  former,  being  grounded  on  the  jus  chile,  were  perpetual, 
and  Here  called  aclionti  civiUi,  o\- acliotui  perpelua ;  the  latter 
wcre  obliged  to  lie  preferred  within  the  year,  and  were  accordingly 
called  aclinneK  anritirt  or  arlionrs  ))ralori<e. 
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the  cases  before  them  by  creating'  new  writs,  com- 
manded the  appearance  of  both  parties,  in  order  to 
procure  as  complete  information  as  possible  in 
regard  to  the  circumHtancea  attending  the  case ; 
and  then  tbey  gave  a  decree  upon  the  same  by  way 
of  experiment. 

To  beginnings  and  circumstances  like  these,  the 
English  courts  of  equity,  it  is  not  to  be  doubted, 
owe  their  present  existence.  In  our  days,  when 
such  strict  notions  are  entertained  concerning  the 
power  of  magistrates  and  judges,  it  can  scarcely  be 
supposed  that  those  courts,  however  useful,  could 
gain  admittance.  Nor  indeed,  even  in  the  times 
when  they  were  instituted,  were  their  proceedings 
free  from  opposition  ;  and  afterwards  so  late  as  the 
reign  of  queen  Elizabetli,  it  was  adjudged.  In  the 
case  of  Colleston  and  Onrdner,  that  the  killing  a 
sequestrator  from  the  Court  of  Chancery,  in  the 
discbarge  of  his  business,  was  no  murder  ;  which 
judgment  could  only  be  awarded  on  the  ground 
that  the  sequestrator's  commission,  and  consequently 
the  power  of  his  employers,  were  illegal.*  How- 
ever, the  authority  of  the  courts  of  equity  has  in 
process  of  time  become  settled  ;  one  of  the  con- 
stituent branches  of 'the  legislature  even  receives  at 
present  appeals  from  the  decrees  passed  in  those 
courts ;  and  I  have  no   doubt  that  several  acts  of 

•  Wlcn  air  Ed»ar.l  Coke  was  lord  chief  jusiiee  of  ilje  King's 
Bench,  and  lord  Ellesmere  lord  chancellor,  during  ihe  reign  of 
James  I,,  a  very  serious  quarrfcl  also  toot  place  between  tbe  courts 
of  law,  and  those  of  equity,  which  is  mentioned  in  the  fotirtli 
chajiler  of  the  third  book  of  judge  Blackstone's  Commentanes ;  n 
work  in  which  more  loighl  reasonably  have  been  said  ou  the  subject 
of  the  courts  of  eqiiiiy. 
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the  whole  legislature  might  be  produced^  in  which 
the  office  of  the  courts  of  equity  is  openly  acknow- 
ledged. 

The  kind  of  process  that  has  in  time  been  esta- 
blished in  the  Court  of  Chancery  is  as  follows. 
After  a  petition  is  received  by  the  court,  the  per- 
son sued  is  served  with  a  writ  of  subpcenaj  to  com- 
mand his  appearance.  If  he  does  not  appear,  an 
attachment  is  issued  against  him  ;  if  a  non-inventus 
is  returned,  that  is,  if  he  is  not  to  be  found,  a  pro- 
clamation goes  forth  against  him  ;  then  a  com- 
mission of  rebellion  is  issued  for  apprehendinghim, 
and  bringing  him  to  the  Fleet  prison.  If  the 
person  sued  stands  farther  in  contempt,  a  serjeant 
at  arms  is  to  be  sent  out  to  take  him  ;  and,  if  he 
cannot  be  taken,  a  sequestration  of  his  land  may  be 
obtained  till  he  appears.  Such  is  the  power  which 
the  Court  of  Chancery,  as  a  court  of  equity,  hath 
gradually  acquired  to  compel  appearance  before  it. 
In  regard  to  the  execution  of  the  decrees  it  gives, 
it  seems  that  court  has  not  been  quite  so  successful ; 
at  least,  those  law-writers  whose  works  I  have  had 
an  opportunity  of  seeing,  hold  it  as  a  maxim,  that 
the  Court  of  Chancery  cannot  bind  the  estate,  but 
only  the  person ;  and  as  a  consequence,  a  person 
who  refuses  to  submit  to  its  decree  is  only  to  be 
confined  in  the  Fleet  prison.* 

*  1'he  Court  of  Chancery  was,  very  likely,  the  first  instituted  of 
the  two  courts  of  equity :  as  it  was  the  highest  court  in  the 
kingdom,  it  was  hestahle  to  hegin  the  cstahlishment  of  an  office  or 
power,  which  naturally  gave  rise  at  fii-st  to  so  many  objections. 
The  Court  of  Exchequer,  we  may  suppose,  only  followed  the  ex- 
ample of  the  Court  of  Chancery  :  in  order  the  better  to  ^  ecurc  the 
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On  this  occasion  I  elmll  observe,  that  Ihet  au- 
thority of  the  lord  chancellor  in  England,  in  his 
capacity  of  a  judge  of  pquity,  is  much  more  nar- 
rowly limited  than  that  which  the  prsetora  in  Rome 
had  been  able  to  assume.  The  Iloman  prajtora, 
we  arc  to  remark,  united  in  themselves  the  double 
office  of  deciding  cases  according  to  the  civil  law 
(jus  civile),  and  to  the  praetorian  law,  or  law  of 
equity ;  nor  did  there  exist  any  other  courts  be- 
sides their  own,  tliat  might  serve  as  a  check  upon 
them :  hence  it  hapjiened  that  their  proceedings 
in  the  career  of  equity  were  very  arbitrary.  In 
the  first  place,  they  did  not  use  to  make  it  any  very 
strict  rule  to  adhere  to  the  tenor  of  their  own 
edicts,  during  the  whole  year  which  their  office 
lasted  i  and  they  assumed  a  power  of  altering  them 
86  they  thought  proper.  To  remedy  so  capital  a 
defect  in  the  distribution  of  justice,  a  law  was 
passed  so  late  as  the  year  of  Rome  GS?  (not  long 
before  Tully's  time)  which  was  called  Lex  Cor- 
nelia, from  the  name  of  C.  Cornelius,  a  tribune 
of  the  people,  who  propounded  it  under  the  con- 
sulship of  C.  Fieo  and  Man.  Glabrio.  By  this 
law  it  was  enacted,  that  praitors  should  in  future 
constantly  decree  according  to  their  own  edicts, 
without  altering  any  thing  in  them  during  the 
whole  year  of  their  prsetorship.  Some  modern 
dvilians  produce  a  certain  senatue-consult  to  the 

new  power  it  assumed,  it  cveu  roiind  it  necessary  to  bring  oiu  tlie 
whole  atreiigili  it  could  muater;  and  both  the  treasurer  mid  the 
chancellor  of  the  Exchequer  ait  (or  are  supposed  to  sit)  in  the 
Court  of  Exchequer,  wlier.  it  is  fomed  as  a  court  of  equity. 
K 
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same  effect,  wliicb,  they  say,  had  been  passed  a  Imn- 
dred  years  before  ;  while  others  are  of  opinion  thiit 
the  same  is  not' genuine:  however,  supposing  it  to 
be  really  so,  the  passing  of  the  law  we  mention 
shows  that  it  had  not  been  so  well  attended  to  n'^ 
it  onght  to  have  been. 

Though  the  above-mentioned  arbitrary  proceed- 
ings of  praBtors  were  thus  repressed,  they  retained 
another  privilege,  efiually  hurtful  ;  which  was, 
that  every  new  praetor,  on  his  coming  into  offif  , 
had  it  in  his  power  to  retain  only  what  part  he 
pleased  of  the  edicts  of  his  predecessors,  and  to  re- 
ject the  remainder  :  from  which  it  followed  that  the 
prstorian  laws  or  edicts,  thongh  tlicy  provided  fur 
so  great  a  number  of  important  cases,  were  really 
in  force  for  only  one  year,  the  tiaie  of  the  duration 
of  a  p^a^tor's  office.  Nor  was  a  regulation  made 
to  remedy  this  capital  defect  in  the  Roman  jurif 
prudence  before  the  time  of  the  emperor  Adrian, 
which  is  another  remarkable  proof  of  the  very 
great  slowness  with  which  useful  public  regulations 
take  place  in  any  nation.  Under  the  reign  of  the 
emperor  we  nieulion,  the  most  useful  edicts  of 
former  prictors  were  by  his  order  collected,  or 
rather  compiled,  into  one  general  edict,  which  was 
thenceforward  to  be  observed  by  all  civil  judges  in 
their  decisions,  and  was  accordingly  called  the  per- 
petual edict  (perpetuum  edict um J.  This  edict, 
though  now  lost,  soon  grew  into  great  repute ;  all 
the  jurisconsults  of  those  days  vied  with  each  other 
in  writing  commentaries  upon  it ;  and  the  emperor 
himself  thought  it  so  glorious  an  act  of  his  reign,  to 
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have  caused  the  aame  to  be  framed,  that  he  con- 
sidered himself  on  that  account  as  being  another 
Numa." 

But  the  courts  of  equity  in  England,  notwith- 
standing  the  extensive  jurisdiction  they  have  been 
able,  in  process  of  time,  to  assume,  never  super- 
seded the  other  courts  of  law.  These  courts  still 
continue  to  exist  in  the  same  manner  as  formerly, 
and  have  proved  a  lasting  check  on  the  innovations, 
and  in  general  tlie  proceedings,  of  the  courts  of 
equity.  And  here  we  may  remark  the  singular, 
and  at  the  same  time  effectual,  means  of  balancing 
each  other's  influence,  reciprocally  possessed  by  the 
courts  of  the  two  different  species.  By  means  of 
its  exclusive  privilege  both  of  creating  and  issuing 
writs,  the  Court  of  Chancery  has  been  able  to  hinder 
the  courts  of  common  law  from  arrogating  to  them- 
selves the  cognisance  of  those  new  cases  which 
were  not  provided  for  by  any  law  in  being,  and 
thus  dangerously  uniting  in  themselves  the  power 


*  Several  oiher  more  extensive  law  compilalions  were  rraraed 
afler  the  perpeiual  edict  we  mention;  there  liuviug  been  a  kind  of 
dnuluion  among  ihe  Rimian  fiii|ierors,  in  regnrd  lo  ibe  inipruve- 
mem  of  the  law.  At  last,  under  the  reign  of  Justiuian,  thai  cele- 
brated compilation  was  publitihed,  cnlled  llic  coAe  of  Justiniati, 
wbicb,  under  different  titles,  comiirises  ibe  Koiiian  lawn  and  llie 
edicts  of  tlie  prieiors,  logelher  uiib  the  retcripit  of  ibe  emperors  ; 
and  an  equal  ■  sanction  was  given  lo  ibe  whole.  This  wm  an  event 
of  loach  ibe  same  nature  as  ibat  which  will  liJie  place  in  England, 
wbenerer  a  coalition  shall  be  effected  between  ibe  courts  nf  common 
law  an^those  of  et[uily,  and  bolh  shall  ibencefonvui-d  be  bound 
alike  lo  frame  their  j'ldginents  from  the  whole  mass  of  decided  eases 
and  precedents  then  existing,  at  least  such  of  it  as  may  be  con- 
siatenily  brouglit  together  into  one  coiupilaiion. 

k2 
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of  judges  of  equity  with  that  of  judges  of  common 
law.  On  the  other  hand,  the  courts  of  common 
law  are  alone  invested  with  the  power  of  punish- 
ing (or  allowing  damages  for)  those  cases  of  violence 
by  which  the  proceedings  of  the  courts  of  equity 
might  be  opposed ;  and  thus  they  have  been 
enabled  to  obstruct  the  enterprises  of  the  latter, 
and  prevent  their  effecting  in  themselves  the  like 
dangerous  union  of  the  two  offices  of  judges  of 
common  law  and  of  equity. 

From  the  situation  of  the  Enijlish  courts  of 
equity,  with  respect  to  the  courts  of  common  law, 
those  courts  have  really  been  kept  within  limits 
that  may  be  said  to  be  exactly  defined,  if  the  nature 
of  their  functions  be  considered.  In  the  first  place, 
they  can  neither  touch  acts  of  parliament,  nor  the 
established  practice  of  the  other  courts,  much  less 
reverse  the  judgments  already  passed  in  these  latter, 
as  the  Roman  prsetors  sometimes  used  to  do  in 
regard  to  the  decisions  of  their  predecessors  in  of- 
fice, and  sometimes  also  in  regard  to  their  own. 
The  courts  of  equity  are  even  restrained  from 
taking  cognisance  of  any  case  for  which  the  other  ^ 
courts  can  possibly  afford  remedies.  Nay,  so 
strenuously  have  the  courts  of  common  law  defended 
the  verge  of  their  frontier,  that  they  have  prevented 
the  courts  of  equity  from  using  in  their  proceedings 
the  mode  of  trial  by  a  jury;  so  that,  when,  in  a 
case  of  which  the  Court  of  Chancery  has  already 
begun  to  take  cognisance,  the  parties  happen  to 
join  issue  on  any  particular  fact  (the  truth  or  false- 
hood of  which  a  jury  is  to  determine),  the  Court  of 
Chancery  is  obliged  to  deliver  up   the  cause  to  the 
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Court  of  King's  Bench,  there  to  be  finally  decided. 
In  fine,  the  example  of  the  regularity  of  the  pro- 
ceedings, practised  in  the  courts  of  common  law, 
has  been  communicated  to  the  courts  of  equity ;  and 
rolls  or  records  are  carefully  kept  of  the  pleadings, 
determinations,  and  acts  of  these  courts,  to  serve  as 
rules  for  future  decisions.* 

So  far,  therefore,  from  having  it  in  his  power 
"  to  temper  and  moderate?^  (that  is,  to  altei*)  the 
written  law  or  statutes,  a  judge  of  equity,  we  find, 
cannot  alter  the  unwritten  law,  that  is  to  say,  the 
establislied  practice  of  the  other  courts,  and  the 
judgments  grounded  thereupon  ;  nor  can  he  even 
meddle  with  those  cases  for  which  either  the  writ- 
ten or  unwritten  law  has  already  made  general 
provisions,  and  of  which  there  is  a  possibility  for 
the  ordinary  courts  of  law  to  take  cognisance. 

From  all  the  above  observations  it  follows,  that, 

*  The  master  of  ilie  rolls  is  the  keeper  of  these  records,  as  the 
title  of  the  office  expresses.  His  employment  in  the  Court  of 
Chancery  is  of  great  importance,  as  he  can  hear  and  deteiinine 
causes  in  the  absence  of  the  lord  chancellor.  >^ 


100  There  is  now  another  judge  in  equity,  uho  has  also  this 
power.  By  53  Geo.  III.  cap.  24,  (a.d.  1813,)  intituled,  "  An  act 
to  facilitate  the  administration  of  justice,"  his  majesty  was  em- 
powered to  appoint  an  additional  judge  assistant  to  the  lord  high 
chancellor  in  the  discharge  of  the  judicial  functions  of  his  office,  lo 
be  called  vice-chancellor  of  England,  and  to  hold  such  office  during 
good  behaviour ;  and  it  was  enacled,  that  all  decrees,  orders,  and  acts 
of  such  vice-chancellor  should  have  force  and  validity,  and  be  ex* 
ecuted,  subject  nevertheless  in  every  case  to  be  re veised,  discharged, 
or  altered,  by  the  lord  chancellor;  and  that  such  vice-chancellor 
should  have  rank  and  precedence  next  to  the  master  of  the  rolls. — 
£DrroR. 
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of  the  courts  of  equitj,  as  established  in  England/ 
the  following  definition  maj  be  given,  which  is, 
that  thej  are  a  kind  of  inferior  experimental  legis- 
lature, continuallj  employed  in  finding  out  and 
providing  law  remedies  for  those  new  species  of 
cases  for  which  neither  the  courts  of  common  law, 
nor  the  legislature,  have  yet  found  it  convenient  or 
practicable  to  establish  any  ;  in  doing  which,  they 
are  to  forbear  to  interfere  with  such  cases  as  they 
find  already  in  general  provided  for.  A  judge  of 
equity  is  also  to  adhere,  in  his  decisions,  to  the 
system  of  decrees  formerly  passed  in  his  own  court, 
regular  records  of  which  are  kept  for  that  purpose. 

From  this  latter  circumstance  it  again  follows, 
that  a  judge  of  equity,  by  the  very  exercise  he 
makes  of  his  power,  is  continually  abridging  the 
arbitrary  part  of  it ;  as  every  new  case  he  deter- 
mines, every  precedent  he  establishes,  becomes  a 
land-mark  or  boundary  which  both  he  and  bis  suc- 
cessors i!i  office  are  afterwards  expected  to  regard.'^* 

Here  it  may  be  added  as  a  conclusion,  that  ap- 
peals from  the  decrees  passed  in  the  courts  of  equity 
are  carried  to  the  house  of  peers  ;  which  circum- 
stance alone  might  suggest  that  a  judge  of  equity 

101  "  Hence,"  says  Professor  Millar,  *'  law  is  constantly  gainin<» 
•'  ground  upon  equity.  Every  new  and  extraordinary  interposition 
"  is,  by  length  of  time,  converted  into  an  old  rule.  A  great  part  of 
"  what  is  now  strict  law,  was  fonnerly  considered  as  equity ;  and 
"  the  equitable  decisions  of  this  age  will  unavoidably  be  ranked 
*•  under  the  strict  law  of  the  next."  Tliis  consequence  must  be 
cousidei^ed  desirable ;  fundamental  principles  of  equity  ought  to  be 
as  well  understood  as  those  of  law.  New  cases  will,  nevertheless, 
be  of  constant  occurrence,  requiring  the  decision  of  a  court  of  equity. 
— Editor. 
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is  subjected  to  certain  positive  rules,  besides  those 
"  of  nature  and  co7ixcienca  only  ;"  an  appeal  being 
naturally  grounded  on  a  supposition  that  some 
rules  of  that  kind  were  neglected. 

The  above  discussion  on  the  English  law  basproved 
much  longer  than  I  intended  at  first  ^  so  much  as 
to  have  swelled,  I  find,  into  two  additional  chapters. 
However,  I  confess  I  have  been  under  the  greater 
temptation  to  treat  at  some  length  the  subjects  of 
the  courts  of  equity,  as  I  have  found  the  error 
(which  may  be  called  a  constitutional  one)  concern- 
ing the  arbitrary  office  of  those  courts,  to  be  coun- 
tenanced by  the  apparent  authority  of  lawyers,  and 
of  men  of  abilities,  at  the  same  time  that  I  have  not 
seen  in  any  book  an  attempt  made  professedly  to 
confute  the  same,  or  indeed  to  point  out  the 
nature  and  true  office  of  the  courts  of  efjuity. 


CHAPTER  Xn. 

Of  Criminal  Justice. 


I 


^H    ess 


We  are  now  to  treat  of  an  article,  which,  though 
it  docs  not  in  England,  and  indeed  should  not  in 
anv  state,  make  part  of  tlie  powers  which  are  pro- 
perly constitutional,  that  is,  of  tlic  reciprocal  rights 
by  means  of  which  the  powers  tliat  concur  to  form 
the  government  constantly  balance  each  other,  yet 
essentially  interests  the  security  of  individuals,  and, 


]5d  tik  cossnnrTiox 


in  die  inae,  the  wsliUiiion  itself;  I  mtmu  to 
^pedt  of  crioHiial  jasder.  Bet,  prrrioei  to  aa  cx- 
pocitMm  of  the  lawm  of  Eoeluid  oa  tkii  haid^  hk 
to  desire  the  raider  s  alteglion  to  rertun 


When  m  nation  inlrusts  the  power  of  the  slato 
to  a  certain  number  of  persons,  or  to  one,  it  is 
with  a  Tiew  to  two  points :  one,  to  repel  more 
effectually  foreign  attad^ ;  the  other,  to  maintain 
domestic  tranquillity. 

To  accomplish  the  former  point,  each  individual 
surrenders  a  share  of  his  property,  and  sometimes, 
to  a  certain  d^ree,  even  of  his  liberty.  But 
though  the  power  of  those  who  are  the  heads  of 
the  state  may  thereby  be  rendered  very  consider- 
able, yet  it  cannot  be  said,  that  liberty  is,  after  all, 
in  any  high  d^ree  endangered;  because,  should 
ever  the  executive  power  turn  against  the  nation  a 
strength  which  ought  to  be  employed  solely  for  its 
defence,  this  nation,  if  it  were  really  free  (by  which 
I  mean,  unre8trained  by  political  prejudices),  would 
be  at  no  loss  fur  providing  the  means  of  its  securitv. 

In  regard  to  the  latter  object,  that  is,  the  main- 
tenance of  domestic  tranquillity,  every  individual 
must,  exclusive  of  new  renunciations  of  his  natural 
liberty,  moreover  surrender  (which  is  a  matter  of 
far  more  dangerous  consequence)  a  part  of  his 
personal  security. 

The  legislative  power  being,  from  the  nature  of 
human  aflFairs,  placed  in  the  alternative,  either  of 
exposing  individuals  to  dangers  which  it  is  at  the 
name  time  able  extremely  to  diminish,  or  of  deli- 
vering u|)  the  state  to   the  boundless  calamities  of 
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violence  and  anarchy,  finds  itself  compelled  to  re- 
duce all  its  members  within  reach  of  the  arm  of 
the  public  power,  and,  by  withdrawing^  in  such 
cases  the  benefit  of  the  social  strength,  to  leave 
them  exposed,  bare,  and  defenceless,  to  the  exer- 
tion of  the  comparatively  immense  power  of  the 
executors  of  the  laws. 

Nor  is  this  all ;  for,  instead  of  that  powerful 
re-action  which  the  public  authority  ought  in 
the  former  case  to  experience,  here  it  must  find 
none ;  and  the  law  is  obliged  to  proscribe  even 
the  attempt  of  resistance.  It  is  therefore  in  re- 
gulating so  dangerous  a  power,  and  in  guarding 
lest  it  should  deviate  from  the  real  end  of  its  in- 
stittition,  that  legislation  ought  to  exert  all  its  ef- 
forts. 

But  here  it  is  of  great  importance  to  observe, 
that  the  more  powers  a  nation  has  reserved  to  it- 
self, and  the  more  it  limits  the  authority  of  the 
executors  of  the  laws,  the  more  industriously  ought 
its  precautions  to  be  multiplied. 

In  a  state  where,  from  a  series  of  events,  the  will 
of  the  prince  has  at  length  attained  to  hold  the 
place  of  law,  he  spreads  an  universal  oppression, 
arbitrary  and  unresisted  ;  even  complaint  is  dumb: 
and  the  individual,  undistinguishable  by  him,  finds 
a  kind  of  safety  in  his  own  insignificance.  With 
respect  to  the  few  who  surround  him,  as  they  are 
at  the  same  time  the  instruments  of  his  greatness, 
they  have  nothing  to  dread  but  momentary  caprices; 
a  danger,  against  which,  if  there  prevails  a  certain 
general  mildness  of  manners,  they  are  in  a  great 
measure  secured. 


die  BouaBR  ^  tht  hm% 


ave  canrmnrMTr  y«t  m 
aarii  c&ac   ponaott    of  paMie   aiichjiili, 
witk  tWat  as  tke-  cBSGraaiii^  of 

Let  OS  b<^ixi  wick  ul^  most  fiLT^rarai^te 
stioo,  aiiti  imaeine  a  prino^  wzL«^^6e  aLtaE&tk>a§  are 
IB  eTeiy  cae«e  db3c»jagrklT  upn^s  ;  ki  ^  erem  ^np- 
pose  liial  ke  ikerer  lefui^  ul  «ar  to  t&e  sq^risiestioos 
of  those  wEoee  interest  it  k  to  decesre  kim :  ne- 
Ttftbelcse^  he  wiQ  be  soii^iKt  to  error;  and  tkk 
error,  which,  I  will  farther  allow,  solelr  proceeds 
from  his  attachment  to  the  public  weffue,  ret  mar 
happen  to  prompt  him  to  act  as  if  hk  riews  ifere 
directlr  opposite. 

When  opportunities  shall  offer  (and  many  such 
will  occur)  of  procuring  a  public  adranta^  br 
orerleaping  restraints,  confident  in  the  uprightness 
of  his  intentions,  and  being  naturallj  not  verj 
earnest  to  discover  the  distant  evil  consequences 
of  actions  in  which,  from  his  renr  virtue,  he  feels 
a  kind  of  complacency,  he  w411  not  perceive,  that, 
in  aiming  at  a  momentary  advantage,  he  strikes  on 
the  laws  themselves  on  which  the  safety  of  the  na- 
tion rests,  and  that  those  acts,  so  laudable  when  we 
only  consider  the  motive  of  them,  make  a  breach 
at  which  tyranny  will  one  day  enter. 

Yet  farther,  he  will  not  even  understand  the 
complaints  that  will  be  made  against  him.  To 
insist  upon  them  will  appear  to  him  to  the  last 
degree  injurious  :  pride,  when  perhaps  he  is  least 
aware  of  it,  will  enter  the  lists ;  what  he  began 
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with  calmness,  he  will  prosecute  with  warmth ; 
and  if  the  laws  shall  not  have  taken  every  possible 
precaution,  he  may  think  he  is  acting-  a  very  honest 
part,  while  he  treats,  as  enemies  of  the  state,  men 
whose  only  crime  will  be  that  of  being  more  saf^- 
cious  than  himself,  or  of  being  in  a  better  situation 
forjudging  of  the  results  of  measures. 

But  it  were  to  exalt  human  nature  extravagantly, 
to  think  that  this  case  of  a  prince,  who  never  aims 
at  augmenting  his  power,  may,  in  any  shape,  be  ex- 
pected frequently  to  occur.  Experience  evinces 
that  the  happiest  dispositions  are  not  proof  against 
the  allurements  of  power,  which  has  no  charms 
but  as  it  leads  on  to  new  advances  ;  authority 
endures  not  the  very  idea  of  restraint ;  nor  does 
it  cease  to  struggle  till  it  has  beaten  down  every 
boundary. 

Openly  to  level  every  barrier,  and  at  once  to 
assume  the  absolute  master,  as  we  said  before, 
would  be  a  fruitless  attempt.  But  it  Is  here  to  be 
remembered,  that  those  powers  of  the  people  which 
are  reserved  as  a  check  upon  the  sovereign,  can 
only  be  effectual  so  far  as  they  are  brought  into 
action  by  private  Individuals.  Sometimes  a  citizen, 
by  the  force  and  perseverance  of  lils  complaints, 
opens  the  eyes  of  the  nation  ;'"^  at  other  times,  some 
member  of  the  legislature  proposes  a  law  for  the 
removal  of  some    public  abuse :    thesct  therefore, 

'™  Allusion  is  proliaUy  here  made  (o  the  celebrated  John 
Wilkes,  wlio,  however  far  from  being  animated  hy  a  genuine  spirit 
of  pairioiism  or  purity  uf  moliv?,  was,  neFertlieless,  ibe  means  of 
nunoviug  many  grievances  and  effecting  great  reftirms. — Editor. 
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will  be  the  persons  against  whom  the  prince  will 
direct  all  his  eflForts.* 

And  he  will  the  more  assuredly  do  so,  as,  from 
the  error  so  usual  among  men  in  power,  he  will 
think  that  the  opposition  he  meets  with,  however 
general,  wholly  depends  on  the  actiritj  of  one  or 
two  leaders ;  and  amidst  the  calculations  he  will 
make,  both  of  the  supposed  smallness  of  the  ob- 
stacle which  oflFers  to  bis  view,  and  of  the  decisive 
consequence  of  the  single  blow  he  thinks  necessary 
to  strike,'  be  will  be  urged  on  by  the  despair  of 
ambition  on  the  point  of  being  baffled,  and  by  the 
most  violent  of  all  hatreds,  that  which  is  preceded 
by  contempt. 

In  that  case  which  I  am  still  considering,  of  a 
really  free  nation,  the  sovereign  must  be  very  care- 
ful that  military  violence  do  not  make  the  smallest 
part  of  his  plan  :  a  breach  of  the  social  compact 
like  this,  added  to  the  horror  of  the  expedient, 
would  infallibly  endanger  his  whole  authority. 
But,  on  the  other  hand,  if  he  be  resolved  to  succeed, 
he  will,  in  defect  of  other  resources,  try  the  utmost 
extent  of  the  legal  powers  which  the  constitution 
has  intrusted  with  him  ;  and  if  the  laws  have  not 
in  a  manner  provided  for  every  possible  case,  he 
will  avail  himself  of  the  imperfect  precautions 
themselves  that  have  been  taken,  as  a  cover  to  his 
tyrannical  proceedings ;  he  will  pursue  steadily  his 
particular  object,  while  his  professions  breathe  no- 

*  By  the  word  prince,  I  ineaii  those  who,  under  whatever  appel- 
lalion,  and  in  whatever  goveniuient  it  may  he,  are  at  the  head  of 
puhlic  alTair^. 
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thing  but  ttie  general  welfare,  and  deetroy  tlio 
assertors  of  the  laws,  under  tlie  very  shelter  of  the 
forms  contrived  for  their  security.* 

This  is  not  all  :  independently  of  the  immediate 
mischief  Ue  may  do,  if  the  legislature  interpose  not 
in  time,  the  blows  will  reach  the  constitution  itself; 
and,  the  consternation  becoming  {general  among  the 
people,  each  individual  will  find  himself  enslaved, 
in  a  state  which  yet  may  exhibit  all  the  common 
appearances  of  liberty. 

Not  only,  therefore,  the  safety  of  the  individual, 
but  that  of  the  nation  itself,  requires  the  utmost 
precautions  in  the  csttihlishment  of  that  necessary 
but  formidable  prerog'ative  of  dispensing  punish- 
ments. The  first  to  be  taken,  even  without  which 
it  is  impossible  to  avoid  the  dangers  above  suggested, 
is,  that  it  never  be  left  at  the  disposal,  nor,  if  it  be 
possible,  exposed  to  the  inHiience,  of  the  man  who 
is  the  depository  of  the  public  power. 

The  next  indispensable  precaution  is,  that  this 
power  shall  not  be  vested  in  the  legislative  body  ; 
and  this  precaution,  so  necessary  alike  under  every 
mode -of  government,  becomes  doubly  so,  when 
only  a  small  part  of  the  nation  has  a  share  in  the 
legislative  power. 

If  the  judicial  authority  were  lodged  in  the 
legislative  part  of  the  people,  not  only  the  great 
inconvenience  must  ensue  of  its  thus  becoming 
*  If  any  person  sliouW  cliargi?  uie  witt  cftlmnninting  human 
nature  {for  it  is  her  alonu  I  am  accusing  here),  I  would  desire  him 
to  cost  his  ej-es  on  the  history  of  Louis  XI. — of  a  Richelieu,  and, 
above  all,  on  that  of  England  before  ihe  RevoluiioQ  :  he  would  see 
the  arts  aod  activity  of  government  increase,  in  proportion  as  it 
gradually  lost  lis  mewna  of  oppression. 
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iniiependent,  but  also  that  worst  of  evils,  tie  sup- 
position of  the  sole  circumstance  that  can  well 
identify  this  part  of  the  nation  with  the  whole, 
which  is,  a  common  subjection  to  the  rules  which 
they  themselves  prescribe.  The  legislative  body, 
which  conid  not,  without  ruin  to  itself,  establish, 
openly  and  by  direct  laws,  distinctions  in  favour  of 
its  tiiembers,  would  introduce  them  by  its  judg- 
ments :  and  the  people,  in  electing  representatives, 
would  give  themselves  masters. 

The  judicial  power  ought  therefore  absolutely  to 
reside  in  a  subordinate  and  dependent  body, — de- 
pendent, not  in  its  particular  acts,  with  regard  to 
which  it  ought  to  be  a  sanctuary,  but  in  its  rules 
and  iu  its  forms,  which  the  legislative  authority 
roust  prescribe.  How  is  this  body  to  be  com- 
posed ?  In  this  respect  farther  precautions  must 
be  taken. 

In  a  state  where  the  prince  is  absolute  master, 
numerous  bodies  of  judges  are  most  convenient, 
inasmuch  as  they  restrain,  iu  a  considerable  de- 
gree, that  respect  of  persons  which  is  one  inevitable 
attendant  on  that  mode  of  government.  Besides, 
those  bodies,  whatever  their  outward  privileges 
may  be,  being  at  bottom  in  a  state  of  great  weak- 
ness, have  no  other  means  of  acquiring  the  respect 
of  the  people  than  their  integrity,  and  their  con- 
stancy in  observing  certain  rules  and  forms:  nay, 
these  circumstances,  united,  in  some  degree  overawe 
the  sovereign  himself,  and  discourage  the  thoughts 
he  might  entertain  of  making  them  the  tools  of  his 
caprice.* 

'  Tbc  above  observations  ore  in  a  great  meiuui'e  meant  to  alliiite 
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But  in  a  etrictly  limited  monarchy,  that  is,  where 
the  prince  is  understood  to  be,  and  in  fact  is,  subject 
to  the  laws,  niinierons  bodies  of  judicature  would 
be  repugnant  to  the  spirit  of  the  constitution, 
which  requires  that  all  powers  in  the  state  should 
be  as  much  confined  as  the  end  of  their  institution 
can  allow  ;  not  to  add,  that,  in  tue  vicissitudes 
incident  to  such  a  state,  they  mig^lit  exert  a  very 
dangerous  influence. 

Besides,  that  awe  which  is  naturally  inspired  by 
such  bodies,  and  is  so  useful  when  it  is  necessary 
to  strengthen  the  feebleness  of  the  laws,  would 
not  only  he  superfluous  in  a  state  where  the  whole 
power  of  the  nation  is  on  their  side,  but  would 
moreover  have  the  mischievous  tendency  tojntro- 
ducc  another  sort  of  fear  than  that  which  men 
must  be  taught  to  entertain.  Those  mighty  tri- 
te the  French  parlemens,  and  purtifularly  lliut  of  Paris,  which 
funned  such  a  consiileruLle  bad y  as  to  be  onec  siiuinioned  na  a.  fourth 
order  to  the  general  estates  of  the  Iciiigiloin.  The  weight  of  that 
body,  increased  by  the  circumstance  of  the  members  hL>ldiiig  iheir 
phtcesfor  life,  vos  in  general  attended  with  the  advantage  of  placing 
tliem  above  being  Dveruwed  by  private  individuals  in  the  administra- 
tion either  of  civil  or  criminal  justice ;  it  even  rendered  ihem  so 
I  difficult  to  he  managed  by  ilie  court,  that  the  ministers  were  at 
times  oUiged  to  appoint  particular  judges,  or  conimmarw,  to  try 
such  men  as  they  resiJved  to  ruin. 
These,  however,  were  only  local  eidvantages,  coimecled  with  the 
nature  of  the  French  goveniment,  which  wa.i  an  nnconlrollcd 
monarchy,  tvith  considerable  remains  of  aristocracy.  But,  in  a  free 
state,  such  a  powerful  body  of  men,  invested  with  the  power  of 
deciding  on  the  life,  honour,  and  property  of  the  citizens,  would 
be  productive  of  very  dangerous  political  cousetjucncea ;  and  the 
more  so,  if  such  judges  liad,  as  is  the  case  ull  over  the  world 
except  here,  llie  power  of  deciding  upon  the  matter  of  law  and  the 
niBttcr  of  fact. 
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bunak,  I  am  willing'  to  suppose,  would  preserre, 
in  all  situations  of  alEurs,  that  integritj  which 
distinguishes  them  in  states  of  a  different  constitu- 
tion ;  they  would  never  inquire  after  the  influence, 
still  less  the  political  sentiments,  of  those  whose 
fate  thev  were  called  to  decide  ;  but  these  advan- 
tages  not  being-  founded  in  the  necessity  of  things, 
and  the  power  of  such  judges  seeming  to  exempt 
them  from  beinsr  so  verv  virtuous,  men  would  be 
in  danger  of  taking  up  the  fatal  opinion,  that  the 
simple  exact  observance  of  the  laws  is  not  the 
only  task  of  prudence :  the  citizen  called  upon  to 
defend,  in  the  sphere  where  fortune  has  placed  him, 
his  own  rights,  ami  those  of  the  nation  itself,  would 
dread  the  conseiinence  of  even  a  lawful  conduct, 
and,  though  encouraged  by  the  law,  might  desert 
himself  when  he  came  to  behold  its  ministers. 

In  the  assembly  of  those  who  sit  as  his  judges, 
the  citizen  might  possibly  descry  no  enemies  :  but 
neither  would  he  see  any  man  whom  a  similarity 
of  circumstances  might  engage  to  take  a  concern 
in  his  fate :  and  their  rank,  especially  when  joined 
with  their  numbers,  would  appear  to  him  to  lift 
them  above  that  which  overawes  injustice,  where 
the  law  has  been  unable  to  secure  any  other  check, 
— I  mean  the  reproaches  of  the  public. 

And  these  his  fears  would  be  considerably 
heightened,  if,  by  the  admission  of  the  jurisprudence, 
received  among  certain  nations,  he  beheld  those 
tribunals,  already  so  formidable,  wrap  themselves 
up  in  a  mystery,  and  be  made,  as  it  were,  inac- 
cessible.* 

*  All  allusion  is  made  here  to  the  secrecy  with  which  the  pro- 


or   KNGI.AND. 


1 


He  could  not  think,  without  dismay,  of  those 
Tast  prisons  within  which  he  is  one  day  perhaps  to  be 
iinniured — of  those  proceedings,  unknown  to  him, 
through  which  he  is  to  pass — of  that  total  secluaion 
from  the  society  of  other  men — or  of  those  long 

ceediugs,  in  ilie  admlnislraiion  of  criininal  jiiatice,  are  to,be  carried 
!onUng  to  the  rules  of  the  ci»il  law,  which  in  that  respectare 
adopLe<l  over  all  Euro|>e.  Aa  soon  as  the  priaoner  is  com  mi  lied, 
be  is  debarred  of  the  sight  urcver)*  body,  till  he  has  gone  ihrongb 
his  several  exitini nations.  One  or  two  judges  are  appointed  to  ex- 
m,  with  a  cleric  to  take  his  answers  in  writing :  and  be 
Rlnuds  alone  before  them  in  some  private  room  iu  the  prison.  I'he 
nritnesses  are  to  be  examined  npart,  and  he  is  not  admitted  to  see 
them  till  their  evidence  is  closed ;  they  are  then  coafronltd  toge- 
ther before  all  the  judges,  to  the  end  that  the  witnesses  mny  see  if 
the  prisoner  is  realty  the  man  they  meant  in  giving  their  respective 
evidences,  and  that  the  prisuner  may  abject  to  such  of  them  as  he 
shall  think  proper.  This  done,  the  depositions  of  those  witnesses 
who  are  adjudged  upon  trial  to  be  exceptionable,  are  set  aside  :  the 
depositions:  of  the  others  are  to  he  laid  hcfure  the  judges,  as  well  as 
llie  answers  of  the  pi-isoner,  who  has  been  previously  called  upon 
to  confirm  or  deny  them  in  ilieir  presence ;  and  a  copy  of  the 
whole  is  delivered  to  him,  tliat  he  may,  with  the  assistance  of  a 
coansel,  which  is  now  granted  him,  prepare  for  his  justification. 
The  judges  are,  ashas  been  said  before,  to  decide Iralh  u|)on  the  mat- 
ter of  taw  and  the  mntteroffact,  as  well  as  upon  all  Jucideuts  that  may 
arise  during  the  course  of  the  proceedings,  such  aa  admitting  wit- 
nesses to  be  heard  in  behalf  of  the  prisoner,  &c. 

This  mode  of  criminal  judicature  may  be  useful  as  to  the  bare 
discovery  of  truth, — a  point  «bich  I  do  not  propose  to  discuss  hgre; 
but,  at  the  same  litne,  a  prit^oner  is  so  compleldy  delivered  up  into  ^ 
the  hands  of  the  judges,  who  even  can  detain  him  almost  at  plea- 
by  multiplying  ordelaying  bis  examinations,  that,  whenever  it  is 
adojiud,  men  are  almost  as  much  afraid  of  being  accnsed,  as  of  being 
guilty,  and  especially  g»ow  very  cautions  how  they  interfere  inpublio 
matters.  We  shall  see  presenlly  how  tlic  trial  by  jury,  peculiar  to 
the  English  nation,  is  admirably  adapted  to  the  nature  of  a  free 
■late. 
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wWDt  to  Inadf.  he  wiD  kare  noiyBv  b«t  m 
nre  dcfioKe  to  oppose  to  tlie  aitliillT  Twied  yeo 
tkmi  of  men,  whose  ntcations  he  shsfl  al  least 
■lirtfurt  ;  and  ia  whi^  his  spiritB^  brokefi  down  bj 
soKtudey  shall  receire  no  support,  either  from  the 
oomiBels  of  his  friends,  or  the  looks  of  those  who 
maj  offer  np  rows  for  his  delirerance. 

The  secoritr  of  the  indiridual,  and  the  consGioas- 
nen  of  that  secnritj,  being  then  equally  essential  to 
the  enjoyment  of  libertr,  and  necessary  for  the  pre- 
senration  of  it,  these  two  points  must  nerer  be  left 
out  of  sight,  in  the  establishment  of  a  judicial 
power ;  and  I  conceiTe  that  they  necessarily  lead 
to  the  following  maxims. 

In  the  first  place,  I  shall  remind  the  reader  of 
what  has  been  laid  down  above,  that  the  judicial 
authority  ought  never  to  reside  in  an  independent 
body  ;  still  less  in  him  who  is  already  the  trustee  of 
the  executive  power. 

Secondly,  the  party  accused  ought  to  be  provided 
with  all  possible  means  of  defence.  Above  all 
things  the  whole  proceedings  ought  to  be  public. 
The  courts,  and  their  different  forms,  must  be  such 
as  to  inspire  respect,  but  never  terror  :  and  the 
cases  ought  to  be  so  accurately  ascertained,  the 
limits  so  clearly  marked,  that  neither  the  executive 
power,  nor  the  judges,  may  ever  hope  to  transgress 
them  with  impunity. 

In  fine,  since  we  must  absolutely  pay  a  price  for 
the  advantage  of  living  in  society,  not  only  by  re- 
linquishing some  share  of  our  natural  liberty  (a 
fiurronder  which,  in  a  wisely  framed  government. 
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a  wise  man  will  make  without  reluctance),  but 
even  also  by  resigTiing'  part  of  otir  personal  secu- 
rity,— in  a  word,  since  all  judicial  power  is  an 
evil,  though  a  necessary  one,  no  care  should  be 
omitted    to    reduce   as  far  as  possible  the  dangers 

of  it. 

As  there  is,  however,  a  period  at  which  the  pru- 
dence of  man  must  stop,  at  which  the  safety  of  the 
individual  must  be  given  up,  and  the  law  is  to 
resign  him  to  the  judgment  of  a  few  persons,  that 
is  ("to  speak  plainly),  to  a  decision  in  some  sense  ar- 
bitrary, it  is  necessary  that  the  law  should  narrow 
as  far  as  possible  this  sphere  of  peril,  and  so  order 
matters,  that  when  the  subject  shall  happen  to  be 
summoned  to  the  decision  of  his  fate  by  the  fallible 
conscience  of  a  few  of  his  fellow- creatures,  he 
may  always  find  in  them  advocates,  and  never  ad- 
versaries. 
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CHAPTER  XIII. 

27i«  Subject  continued. 

Apteb  having  offered  to  the  reader.  In  the  pre- 
ceding chapter,  such  general  considerations  as  I 
thought  necessary,  in  order  to  convey  a  more  just 
idea  of  the  spirit  of  the  criminal  judicature  in 
England,  and  of  the  advantages  peculiar  to  it,  I 
now  proceed  to  exhibit  the  particulars. 

When  a  person   is   charged    with  a  crime,    the 
magistrate,  who  is  called  in  England  a  justice  of 
the  peace,  issues  a  warrant  to  apprehend  him  ;  but 
L  a 
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this  wvmnt  caa  be  bo  sote  than  aa  order  lor 
bfinsine  tke  parrr  kr^'fv  \am :  lie  maaH  then  hear 
hiic,  acd  take  liovn  in  aritinc  his  answers^  to^^ 
tker  vith  the  d!:£>ffeot  inforvntioBS.  If  it  appeari^ 
on  thk  exskziioatioc.  either  that  the  crime  laid  to 
the  cLir?^  ct  ;he  rersoa  vho  is  brought  before  the 
justice  v^5  net  cczEciitted*  or  that  there  is  no  just 
^rouGii  to  ^u^fs^*t  him  ot  it.  he  must  be  set  abeo- 
lulcS  at  Iibtenv  ;  if  the  cortranr  results  firom 
the  exaciiniti.^ri^  the  {virtT  accused  must  give  bail 
for  his  appearance  to  ansver  to  the  charge,  unless 
in  capital  case> ;  for  then  he  must,  for  safer  cus- 
todv,  1-e  reallv  committed  to  prison,  in  order  to 
take  his  trial  at  the  next  sesi&ions^ 

But  this  precaution*  of  requiring  the  examination 
of  an  accused  person,  previous  to  his  imprisonment, 
is  not  the  onlv  care  which  the  law  has  taken  in  his 
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behalf;  it  has  further  ordained,  that  the  accu* 
satiou  against  him  should  be  agaiu  discussed,  before 
he  can  be  exposed  to  the  danger  of  a  trial.  At 
every  session  the  sheriff  appiunts  what  is  called 
the  grand  Junj.  This  assembly  must  be  composed 
of  more  than  twelve  men,  and  less  than  twenty- 
four  :  and  is  alwavs  formed  out  of  the  most  consi- 
derable  persons  in  the  county.  Its  function  is  to 
examine  the  evidence  that  has  been  given  in 
support  of  every  charge  :  if  twelve  of  those  persons 
do  not  concur  in  the  opinion  that  an  accusation  is 
well  grounded,  the  party  is  immediately  dischai^d ; 
if,  on  the  contrary,  twelve  of  the  grand  jury  find  the 
proofs  sufficient,  the  prisoner  is  said  to  be  indicted, 
and  is  detained  in  order  to  go  through  the  remaining 
process. 
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On  the  day  appointed  for  his  trial,  the  prieoner 
is  brought  to  the  bar  of  the  court,  where  the 
judge,  after  causing-  the  bill  of  indictment  to 
be  read  in  his  presence,  must  ask  him  how  he 
would  be  tried ;  to  which  the  prisoner  answers, 
By  Qod  and  my  country ;  by  which  he  is  under- 
stood to  claim  to  be  tried  by  a  jury,  and  to  have 
all  the  judicial  means  of  defence  to  which  the  law 
entitles  him.  The  sheriff  then  appoints  what  is 
called  the  petit  jury  :  this  must  be  composed  of 
twelve  men  chosen  out  of  the  county  where  the 
crime  was  committed,  and  possessed  of  a  landed 
income  of  ten  pounds  a  year  ;'"^  their  declaration 


»"»  lliis  ((ualificaiion  has  been  greally  extended.  By  6  Geo. 
IV.  cap.  60,  (*.D.  1825,)  inLituled,  "  An  acl  for  conaoliilaling  and 
amending  the  laws  relative  to  jururs  and  juries,"  after  reciting 
that,  "  the  laws  relative  to  ihe  qualifications  and  summoning  of 
"  jurors,  and  the  formalion  of  juries  in  England  and  Wales,  were 
•'  »ery  numerous  and  complicated,  and  it  was  iixpedicnt  to  consoli- 
"  date  andsimpliry  the  same,  and  to  increase  ilje  nntnber  of  persons 
"  qualified  to  serve  on  juries,  and  to  alter  the  mode  of  striking 
*'  special  juries,  and  in  some  other  respects  to  amend  the  said  laws ;'" 
il  is  enacted,  that  every  man,  exoept  as  therein  excepted,  between 
the  ages  of  twenty-one  years  and  sixty  years,  residing  in  any  county 
in  England,  who  should  have  in  his  own  name,  or  in  tniil  for  liim, 
within  the  same  county,  £10  by  i)je  year,  above  repri^tes,  in  landa 
or  leneinenls,  whether  of  freehold,  copyhold,  or  cn'tlom  iry  tenure, 
or  of  ancient  demesne,  or  in  rents  issuing  out  of  any  such  lands  ov 
tenements,  or  in  such  lands,  tenements,  and  rents  taken  tr^cther, 
in  fee  simple,  fee  tail,  or  for  the  life  of  himself  or  some  other  person, 
or  who  should  have  nithin  the  same  county  £20  by  the  year,  above 
reprizes,  in  lands  or  tenements,  held  by  lease  or  leases  for  llie  abso- 
lute term  of  twenty  ^Juo  years,  or  some  longer  term,  or  for  any  term 
of  years  determinable  on  any  life  or  lives,  or  who  being  a  house- 
holder, should  be  rated  or  assessed  to  the  poor  rate,  or  to  the 
iuhabitctl  house  duty  in  the  county  of  Middlesex,  on  a  value  of  nut 
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fimll J  dccidM  ao  the  tradi  or  ftlwhrnwl  of  tke  ac- 
cttntioD* 

Affile  ftteof  the  priscnier  thoi  entbdj  diependi 
on  the  men  who  oompoee  thb  jnrfy  jortioe  imeuo 
that  he  should  hare  a  share  in  the  choice  of  them  ; 
and  this  be  has  through  the  extensire  right  whid 
the  lav  has  granted  him,  of  challengine9  or  ob- 
jecting to,  such  of  them  as  he  maj  think  ezoep- 
tionable« 

These  challenges  are  of  two  kinds.  One,  whidi 
is  called  the  challenge  to  the  array^  has  for  its  ob- 
ject to  have  the  whole  pannel  set  aside ;  it  is  pro- 
posed by  the  prisoner  when  be  thinks  that  the  she- 
riff who  formed  the  pannel  is  not  indifferent  in  the 
cause  ;  for  instance,  if  he  thinks  he  has  an  interest 
in  the  prosecution,  that  be  is  related  to  the  prose- 
cutor, or  in  general  to  the  party  who  pretends  to  be 
injured. 

The  other  challenges  are  called,  to  the  polls — 
(in  capita)  :  they  are  exceptions  proposed  against 
the  jurors,  severally,  and  are  reduced  to  four  heads 
by  sir  Edward  Coke. — That  which  he  calls  propter 
honoris  renpectum^^'*^  may  be  proposed  against  a  lord 

IcKft  than  £30,  or  in  any  other  county  on  a  valne  of  not  less  than 
£20,  or  who  should  occupy  a  house  containing  not  less  than  fifteen 
windowN  ;  and  every  noan  (except  as  aforesaid)  heing  between  the 
ufureMiid  agex,  residing  in  any  county  in  Wales,  and  being  there 
r^ualificd  to  the  extent  of  three-fifths  of  any  of  the  foregoing  qualifi- 
cationH ;  should  be  qualified  and  should  be  liable  to  serve  on  all 
|Hjtty  juritJs  in  the  courts  of  record  at  Westminster,  courts  of  assize, 
Ike,,  and  on  grand  juries  and  petty  juries  in  courts  of  sessions  of 
the  peace,  in  the  county,  riding,  or  division  in  which  he  should  re- 
HJdc. — Hditok. 

'"*  From  respect  to  his  dignity. — Editor. 
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cmpannelled  on  a  jury  ;  or  he  raigbt  challenge  bim- 
self.  That  propfer  defectum'"'^  takes  place  when  a 
juror  is  legally  incapable  of  serving  that  office,  as, 
if  he  is  an  alien  ;  if  he  has  not  an  estate  sufficient  to 
qualify  him,  &c.  That  propter  delictum""' has  ior  ita 
object  to  set  aside  any  juror  convicted  of  such  crime 
or  misdemeanor  as  renders  him  infamous,  as  felony, 
perjury,  &c.  That  propter  affectum^'"  is  proposed 
against  a  juror  who  has  an  interest  in  the  conviction 
of  the  prisoner  :  one,  for  instance,  who  has  an  ac> 
tion  depending  between  him  and  the  prisoner  ;  one 
who  is  of  kin  to  the  prosecutor,  or  his  counsel,  at- 
torney, or  of  the  same  society  or  corporation  with 
him,  &c.* 

In  fine,  in  order  to  relieve  even  the  im^ination 
of  the  prisoner,  the  law  allows  him,  independently 
of  the  several  challenges  above-mentioned,  to  chal- 
lenge peremptorily,  that  is  to  eay,  without  showing 
any  cause,  twenty  jurors  successively.t 

When  at  length  the  jury  is  formed,  and  they 

•  Wheu  a  prisoner  is  an  alien,  one  hair  of  the  jurors  must  dso 
be  aliens ;    a.  jury  thus  formed   is   called   a  jury  ile   medietale 

■(■  When  those  several  challenges  reduce  too  iniicli  the  number  of 
the  jurors  on  the  pannel,  which  is  forty-eighl,  new  ones  are  named 
on  a  writ  of  the  judge,  who  are  named  tUo  (alti,  from  ihoao  words 
of  die  writ,  decern  or  oclo  talts^'-'^ 


iM  Because  of  incapacity. — Editor. 
lofi  Because  of  delinquency. — Editor. 
w  Because  of  inlereal. — Editor. 
ii*  Of  mixed  language  (being  half  until 
—Editor. 

"9  Ten  or  eight  such  like. — Editok. 
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lunre  tekcB  Ubeir  ooikp  tW  mJk miein  kofyened,  and 
the  piOMCulor  prodnees  tke  pfnofe  of  fa  ■iiwtiif 
Bat,  odike  to  the  rnks  of  tW  civii  kv,  the  wit- 
■ttD«  delirer  their  eiideiKe  in  the  pnsence  of  the 
prisoner :  the  letter  nnr  pot  qnestioiis  to  them  ; 
he  nuijr  ako  prodooe  witnesKs  in  his  bdial^  end 
here  them  examined  npon  oath.  Lastir,  he  is  al- 
lowed to  hare  a  coonsel  to  assist  himy  not  onlr  in 
the  discussion  of  anj  point  of  law  which  may  be 
complicated  with  the  fact,  but  also  in  the  inrestiga- 
tion  of  the  fact  itself,  and  who  points  out  to  him 
the  questions  he  ought  to  ask,  or  eren  asks  them  for 
him.* 

Such  are  the  precautions  which  the  law  has  de- 
vised for  cases  of  common  prosecutions;  but  in 
those  for  high  treason,  and  for  misprision  of  treason, 
that  is  to  saj,  for  a  conspiracy  against  the  life  of  the 
king,  or  against  the  state,  and  for  a  concealment  of 
it,t — accusations  which  suppose  a  heat  of  party 
and  powerful  accusers, — the  law  has  provided  for 
the  accused  party  farther  safeguards. 

First,  no  person  can  be  questioned  for  any  trea- 
son, except  a  direct  attempt  on  the  life  of  the  king, 
after  three  years  elapsed  since  the  offence.  2.  The 
accused  party  may,  independently  of  his  other  legal 
grounds  of  challenging  peremptorily j  challenge 
thirty-five  jurors.  3.  He  may  have  two  counsel  to 
assist  him  through  the  whole  course  of  the  proceed- 

^  'riiis  last  article,  howe?cr,  is  not  established  by  law,  except  in 
cases  of  treason ;  it  is  done  only  through  custom  and  the  indulgence 
of  the  judges. 

f  The  penalty  of  a  misprision  of  treason  is  the  forfeiture  of  all 
goodie,  and  imprisonment  for  life. 


ings.  4.  That  his  witnesses  may  not  be  kept  away, 
the  judges  must  grant  him  the  same  L-ompuIsivu 
process  to  bring  them  in,  which  they  issue  to  com- 
pel the  evidences  against  him.  5.  A  copy  of  hig 
indictment  must  be  delivered  to  him  ten  days  at 
least  before  the  trial,  in  presence  of  two  witnesses, 
and  at  the  expense  of  five  shillings;  which  copy 
must  contain  all  the  facts  laid  to  his  charge, 
the  names,  professions,  and  abodes,  of  the  jurors 
who  are  to  be  on  the  pannel,  and  of  all  the 
ipitnesses  who  are  intended  to  be  produced  against 
him.* 

When,  either  in  cases  of  high  treason,  or  of  inferior 
crimes,  the  prosecutor  and  the  prisoner  have  closed 
their  evidence,  and  the  witnesses  have  answered  to 
the  respective  questions  both  of  the  bench  and  of 
jurors,  one  of  the  judges  makes  a  speech,  in  wliich 
he  sums  up  tlie  facts  which  have  been  advanced  on 
both  sides.  He  points  out  to  the  jury  what  more 
precisely  constitutes  the  binge  of  the  question 
before  them ;  and  he  gives  them  his  opinion  both 
with  regard  to  the  evidences  that  have  been  given, 
and  to  the  point  of  law  which  is  to  guide  them 
in  their  decision.  This  done,  the  jury  withdraw 
into  an  adjoining  room,  where  they  must  remain 
without  eating  and  drinking,  and  without  Hre,  till 
they  have  agreed  unanimously  among  themselves, 
unless  the  court  give  a  permission  to  the  con- 
trary. Their  declaration  or  verdict  (veredictum) 
inuet  (unless  they  choose  to  give  a  special  verdict) 


'  Slat.  7  Will.  III.  c.  3.  and  7  Anne,  c.  21 .     The  latter  was  « 
In!  iu  force  only  after  the  death  of  the  late  Pretender. 


154-  THE    CONSTITUTION 

pronounce  expresBly,  either  that  the  prisoner  is 
guilty,  or  that  he  is  not  guilty,  of  the  fact  laid  to 
his  charge.  I..astly,  the  fundamental  maxim  of  this 
mode  of  proceeding  is,  that  the  jury  must  he  unani- 
mous. 

And  as  the  main  object  of  the  institution,  of  the 
trial  by  jury  is  to  guard  accused  persons  against  all 
decisions  whatsoever  from  men  invested  with  any 
permanent  official  authority,*  it  is  not  only  a  set- 
tled principle  that  the  opinion  which  the  judge  de- 
livers has  no  weight  but  such  as  the  jury  choose  to 
give  it ;  but  their  verdict  must  besides  comprehend 
the  whole  matter  in  trial,  and  decide  as  well  upon 
the  fact,  as  upon  the  point  of  law  that  may  arise 
out  of  it :  in  other  words,  they  must  pronounce 
both  on  the  commission  of  a  certain  fact,  and  on 
the  reason  which  makes  such  fact  to  be  contrary 
to  law.  t 

This  is  even  so  essential  a  point,  that  a  bill  of 

*  "  Lawa,"  as  Junius  says  extremely  well,  "  are  intcDtlcd,  not 
"  to  [mat  to  what  men  wiU  do,  but,  to  guard  against  what  ihey 
"  may  do,'" 

+  Unless  they  clioose  to  give  a  ipecial  verdict — "  When  the 
"jury,"  says  Coke,  "  doubt  of  the  law,  and  iuteud  to  do  lliat 
"  which  is  just,  they  fiud  llie  special  matter ;  and  llie  entry  is, 
"  El  luper  lotamalerid  pelunl  discrelionem  jusliciontm.""°  InsU 
iv.  These  words  of  Coke,  we  may  observe,  confirm,  beyond  a 
doubt,  tlic  power  oftbe  jfiry  lo  determine  on  the  whole  matter  in 
trial ;  a  power  which  in  all  constitutional  views  is  necessary  ;  and 
the  more  so,  since  a  prisoner  cannot  in  England  challenge  llie 
judge,  as  he  can  under  the  civil  law,  and  fur  the  same  causes  as  he 


'W  And  on  the  whole  mailer  they  desire  the  opinion  of  ilic 
judges. —Editor. 
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indictment  must  expressly  be  grounded  upon  those 
two  objects.  Thus  an  indictment  for  treason  must 
charge,  that  the  alleged  facts  were  coranoitted  with 
a  treasonable  intent  (proditorie).  An  Indictment 
for  murder  must  express  that  the  fact  has  been 
committed  with  malice  prepense,  or  afore-thought. 
An  indictment  for  robbery  must  charge,  that  the 
things  were  taken  with  an  intention  to  rob  (anima 
Jitrandi),  &c.* 

Juries  are  even  so  uncontrollable  in  their  ver- 
dict,— so  apprehensive  has    the  constitution    been 

•  The  principle  that  a  jury  ia  to  decide  both  on  the  fact  and  the 
criminality  of  it,  is  so  well  UDdersComl,  that,  if  a  vei'dict  were  so 
frained  as  only  to  have  for  its  object  the  bare  existence  of  the  fact 
laid  to  the  charge  of  ihe  prisoner,  no  punishment  could  be  awarded 
by  the  judge  in  consequence  of  it.  Thus,  in  the  prosecution  of 
Woodfall,  for  printing  Junius's  Letter  to  the  King  (a  supposed 
libel) ;  the  jury  brought  in  the  following  verdict,  ffuilli/  of  print- 
inj  and  pitblithing  only;  (he  consequence  of  which  was  the  dis- 
charge of  the  prisoner."! 

Ill  Some  of  the  judges  liaiing  shown  an  unwillingness  to  allow 
to  defendants  the  benefit  of  this  principle,  the  slaiute  32  Geo.  3. 
cap.  60.  (A.D.  1792,)  intituled,  "  an  Act  to  remove  doubU  re- 
spccling  the  funclionB  of  juries  in  cases  of  libel,"  (known  as  Fox's 
act),  was  passed,  whereby,  after  reciting  that  doubts  had  ari!<en 
whether  on  ihe  trial  of  an  tudictnienl  or  information  for  the  making 
or  publishing  any  libel,  where  an  issue  or  issues  are  joined  between 
the  king  and  ihc  defendant  or  defendants,  on  the  plea  of  not  guilty 
pleaded,  it  be  competent  to  the  jury  iinpannelled  to  try  the  same 
to  give  their  verdict  upon  the  whole  matter  in  issue,  it  is  enacted^ 
that  on  every  such  trial  the  jury  may  give  a  general  verdict  upon 
the  whole  matter  in  issue ;  and  should  not  be  required,  or  directed, 
by  the  court  or  judge,  to  find  guilty  merely  on  the  proof  of  the 
publication,  and  of  the  sense  ascribed  to  the  same  in  the  record  ;, 
with  liberty  lo  the  court,  however,  to  give  its  opinion  and  directions 
lo  the  jury  on  the  matter  in  issue,    as  in  other  criminal  cases. — 

KuiTOR. 
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to  11  linJB  ikim  in  Ike  excfcise  of 
howerer  ipiikf  m  the  begin- 
r,  Biglii  in  tke  iasne  be  coBrerted  to  the  Terj 
4ertniction  of  tbe  ends  of  tbat  insdtntMNi» — that  it 
it  a  repeated  princii^  dial  a  juror,  in  defirering' 
hii  opinion,  is  to  bare  no  otber  rale  tban  bis  opi- 
nion itselC — ^bat  is  to  sar,  no  otber  nile  tban  tbe 
belief  irbicb  result?  to  his  mind  from  tbe  &cts 
alleged  on  both  sides,  from  their  probabilitr,  from 
tbe  credibility  of  the  witnesses,  and  eren  from  all 
such  circumstance^  as  he  may  hare  a  prirate  know- 
ledge of.  Lord  chief-justice  Hale  expresses  him- 
self on  this  subject,  in  the  following  terms : 

**  In  this  recess  of  the  jury,  they  are  to  consider 
*'  the  evidence,  to  weigh  the  credibility  of  the  wit- 
^  nesses,  and  the  force  and  efficacy  of  their  testi- 
monies ;  wherein  'as  I  hare  before  said)  they  are 
not  precisely  bound  by  the  rules  of  the  civil  law, 
*•  viz.  to  hare  two  witnesses  to  prove  every  fact, 
**  unless  it  be  in  cases  of  treason,  nor  to  reject  one 
"  witness  because  he  is  single,  or  always  to  believe 
**  two  witnesses,  if  tbe  probability  of  the  fact  does 
^*  upon  otber  circumstances  reasonably  encounter 
^*  them  ;  for  tbe  trial  is  not  here  simply  by  witnesses, 
but  by  jury :  nay,  it  may  so  fall  out,  that  a  jury 
upon  their  own  knowledge  may  know  a  thing 
"  to  be  false,  that  a  witness  swore  to  be  true,  or 
**  may  know  a  witness  to  be  incompetent  or  incre- 
"  dible,  though  nothing  be  objected  against  him  — 
**  and  may  give  their  verdict  accordingly/** 

♦  Hiatory  of  the  Common  Law  of  England,  chap.  12,  sect.  11. 
The  same  principles  and  forms  are  observed  in  civil  matters ;  only 
pcwmptory  challenges  are  not  allowed. 
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If  tbe   verdict  pronounces  not  guUti/,   the  pri- 
soner is  set  at  liberty,  and  cannot,  on  any  pretence, 
be  tried  again  for  tbe  same  offence.     If  the  verdict 
declares  him  guilty,  then,  and  not  till  then,  the 
judge  enters  upon  his  function  as  a  judge,  and  pro- 
nounces  the  punishment  which  the  law  appoints.* 
^m  But,  even  in  this  case,  he  is  not  to  judge  according* 
^P  to  his  own  discretion  only  -  lie  must  gtnctly  adhere 
^B  to  the  letter  of  the  law  ;  no  constructive  extension 
^1  can  be  admitted  ;  and,  iiowever  criminal  a  fact  might 
^f  in  itself  be,  it    would  pass  unpunished  if  it  were 
found  not  to  be  positively  comprehended  in  some  one 
of  the  cases  provided  for  by  the  law.      The  evil 

I  that  may  arise  from  the  impunity  of  a  crime, — that 
IB,  an  evil  which  a  new  law  may  instantly  stop, — . 
has  not  by  the  English  laws  been  considered  as  of 
magnitude  sufficient  to  be  put  in  comparison  with 
the  danger  of  breaking  through  a  barrier  on  which 
^^   GO  materially  depends  the  safety  of  the  individual. f 

le  or  the  lordi  lemporal,  Le  likewise 


^ersal  privilege  of  being  judged  by  lijs  peers;  ihuugh 
n  differs  in  scvei'al  respecia.   lu  tbe  first  place,  as  10  the 


■       •  When  tbe  party  accused  is 
eojoys  tlie 
die  trial  thi 

Dumber  of  the  jurors :  all  the  peers  nre  to  perform  tbe  fiinctimi  of 
such,  and  ihey  must  be  auminoned  at  leasttwcnty  daya  beforehand, 
2.  When  the  trial  takes  place  during  the  setwion,  it  is  said  to  be  in 
the  high  court  of  parliament ;  and  tbe  peers  officiate  at  once  as 
jurors  aod  judges  :  when  the  parliament  is  not  sitting,  the  trial  is 

■  ttid  to  be  ill  the  court  of  the  high  steward  of  England  ;  an  olHcc, 
vhich  is  not  usually  in  being,  but  is  revived  on  those  occasions ; 
and  the  high  steward  performs  the  uffice  of  judge.  3,  In  either  of 
these  cases,  unanimity  is  not  rciiuired ;  and  the  majority,  which 
must  consist  of  Iwdve  persons  at  least,  is  to  decide. 

-f  1  shall  here  give  an  instance  of  lh«  scru])le  with  whicli  tlie 

IKnglixh  judges  proceed  upon  occasions  of  this  kind.  Sir  Henrj/ 
Frrrers  baling  beeen  urrcsled  by  virtue  of  a  narranl,  in  wlnth  he 


LM 


uptriilTT  in  a  inee  scifes,  fce  xastrnkti  wiik  tke  sort 

prefchMJe,  l}7  rry^ctnie  it.  afi  atteatpcs  lo  adke  Ike 

punMiil  of  svilt  an  iiliaiagt  c£ 

the  iuMCCBt.     Ereii  the  cotiTicted 

be  spared,  and  a  practice  al   all  rates  exploded, 

which  mieht  so  easilT  he  Bade  an  inatnimmt  of 

endless  rezation  and  persecution^ 

For  the  £uther  prerentiott  of  abases^  it  is  an  in- 
Tariable  usage  that  the  trial  be  public.  The  prisoner 
neither  makes  his  appearance,  nor  pleads,  but  in 

was  tenoed  a  kmifU,  tiMogJi  he  vjs  a  bsiooet,  Ni^tingaJe,  Ids 
•errant,  took  his  part,  and  kifledtlM  cAexr;  hot  it  was  decided,  that, 
as  the  warnoit  **  was  an  il  wanant,  the  kiifiiig  of  an  ocEcer  in  cxe- 
*'  col ing  that  wanant  could  not  be  mmder,  hecanac  no  good  wanant : 
**  whereiore  he  was  Ibond  not  gnil^  of  the  murder  and  man- 
''  slanghter/'— See  Croke^s  Rep.  P.  HI.  p,  371. 

«  Coke  says  (Inst.  UL  p.  35.),  that  when  John  Honand,dake 
of  Exeter,  and  William  de  la  Pole,  dakeof  Suffolk,  renewed  under 
Henry  VI.  the  attempts  made  to  introduce  the  dnl  law,  tbej  ex- 
hibited the  torture  as  a  begmtumg  thereof.  The  instroment  was 
(fttlleil  the  duke  of  Exeter  s  daughter. 

f  Ikccaria. 

t  Judge  Foster  relates,  from  Whitelocke,  that  the  bishop  of 
IwHidcm  having  said  to  Fclton,  who  had  assassinated  the  duke  of 
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places  wlipre  every  body  may  have  free  entrance ; 
and  the  witnesses  when  they  give  their  evidence, 
the  judge  when  he  delivers  his  opinion,  the  jury 
when  they  give  their  verdict,  are  all  under  the 
public  eye.  Lastly,  the  judge  cannot  change  either 
the  place,  or  the  kind  of  punishment  ordered  by  the 
law  ;  and  a  sheriff  who  should  take  away  the  life  of 
a  man  in  a  manner  different  from  that  which  the 
law  prescribes,  would  be  prosecuted  as  guilty 
of  murder.* 

Jn  a  word,  the  constitution  of  England,  being  a 
free  constitution,  demanded  from  that  circumstance 
alone  (as  I  should  already  have  but  too  often  re- 
peated, if  so  fundamental  a  truth  could  be  too  often 
urged)  extraordinary  precautions  to  guard  against 
the  dangers  which  unavoidably  jattend  the  power 
of  inflicting  punishments ;  and  it  is  particularly 
when  considered  in  this  light,  that  the  trial  by 
jury  proves  an  admirable  institution. 

By  means  of  it,  the  judicial  authority  is  not  only 
placed  out  of  the  hands  of  the  man  who  is  invested 
with  the  executive  authority — it  is  even  out  of  the 

Bnckingham,  "  If  you  will  not  confess,  you  imul  go  fu  (he  rack;  " 
the  man  rqilied,  "  If  it  must  be  so,  I  know  not  whom  I  may  accuse 
"  in  the  extremity  of  the  lonnre;  bisLop  Laud,  perhaps,  or  any 
"  lord  at  this  board." 

"  Sound  sense  (adds  Foster)  iu  ibe  mouth  of  an  enthugiast  and 
"  a  ruffian." 

Land  having  proposed  the  rack,  the  matter  was  shortly  debated 
at  ibe  board,  and  it  cndt^d  in  a  reference  to  the  judges,  who  unani- 
tuously  resolved  thai  the  rock  could  not  be  legally  used. 

"  And  if  any  other  person  but  the  sherifl",  even  tbe  judge  biui- 
seir,  were  to  cause  death  to  be  inflicted  upon  a  man,  though  con- 
ricted,  it  would  be  deemed  liomicidc.  See  Ulackslone,  book  iv. 
cbui.  14. 


ifio 


tke  kv  tptak,  bd   ■hta,  im  tkeir  tarm,  tker  kiTe 


And  dMMe  pcnons  to  wkooi  tke  kv  k»  tkus 
exeltmw^y  delegate  tbe  prero^mdTe  of  deciding' 
that  a  pfonkhment  k  to  be  indictedy — tiiose  men 
withoot  whose  declaratioo  the  execntire  and  the 
jodicial  powers  are  both  thus  bonnd  down  to  in- 
action,  do  not  form  amone  themselres  a  permanent 
bodr,  who  mar  hare  had  time  to  studj  how  their 
power  can  terre  to  promote  their  prirate  riews  or 
interest :  tber  are  men  selected  at  once  from  among 
the  people,  who  perhaps  oeTer  were  before  called 
to  the  exercise  of  such  a  function,  nor  foresee  that 
they  ever  shall  be  called  to  it  again. 

As  the  extensive  right  of  challenging  effectually 
bafiles,  on  one  hand,  the  secret  practices  of  such  as, 
in  the  face  of  so  many  discouragements,  might  still 
endeavour  to  make  the  judicial  power  subservient 
to  their  own  views,  and  on  tbe  otber  excludes  all 
personal  resentments,  tbe  sole  affection  which  re- 
mains to  influence  tbe  integrity  of  those  who  alone 
are  entitled  to  put  the  public  power  into  action, 
during  the  short  period  of  their  authority,  is,  that 
their  own  fate  as  subjects  is  essentially  connected 
with  that  of  the  man  whose  doom  they  are  going  to 
decide. 

In  fine,  such  is  the  happy  nature  of  this  institu- 
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rtion,  tliat  the  jinlicial  power,  &  power  so  formtcln- 
ble  in  itself,  which  is  to  dispose,  without  findiiifj 
any  resistance,  of  the  property,  honour,  and  life 
of  individuals,  und  which,  whatever  precautions 
may  be  taken  to  restrain  it,  must  in  a  great  degree 

I  remain  arbitrary,  may  be  said,  in  England,  to  exist, 
—to  accomplish  every  intended  purpose, — and  to 
be  in  the  hands  of  nobody.* 
■  In  all  these  observations  on  the  advantages  of 
tlie  English  criminal  law,  I  have  only  considered 
it  as  connected  with  the  constitution,  which  is  a 
free  one  j  and  it  is  in  this  view  alone  that  I  have 
compared   it  with    the  jurisprudence   received    in 

■  other  states.  Yet,  abstractedly  from  the  weighty 
constitutional  considerations  which  I  have  sug- 
gested, I  thinli  there  are  still  other  interesting 
grounds  of  pre-eminence  on  the  side  of  the  laws  of 
England. 

I  In  the  first  place,  they  do  not  permit  that  a  man 
should  be  made  to  run  the  risque  of  a  trial,  but  upon 
tile  declaration  of  twelve  persons  at  least  (^/(e^ra7?rf 
jury).  Whether  he  be  in  prison,  or  on  his  trial, 
they  never  for  an  instant  refuse  free  access  to  thosu 
who  have  either  advice  or  comfort  to  give  him  ; 
I  they  even  allow  him  to  summon  all  who  may  have 
any  thing  to  say  in  his  favour.  And  lastly,  what 
f  ie  of  very  great  importance,  the  witnesses  against 
I  him  must  deliver  their  testimony  in   his  presence  ; 

,    *  The  tonsetjuence  of  tliia  iiistitulion  is,  ihal  no  man  in  Eiiglanii 

tCTcr  meets  ibe  man  of  whom  he  loay  say,  "  That  lunu  hus  n  ]ioiT(;r 

Ito  decide  on  my  dealU  or  Hfe,"     If  we  could  for  a  moment  forget 

e  advantages  of  ihal  insUliition,  we  ougbt  ot  least  lo  admire  ihe 

I  ngeiiuity  of  it. 
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he  may  cross-examine  them,  and,  by  one  unexpected 
qii^tion,  confound  a  whole  system  of  caUininy  ; 
indulgences  these,  all  denied  by  the  laws  of  other 
countries. 

Hence,  though  an  accused  person  may  be  ex- 
posed  to  have  his  fate  decided  by  persons  (ihe  petty 
jurj/)  who  possess  not,  perhaps,  all  that  sagacity  which 
in  some  delicate  cases  it  is  particularly  advantag'e- 
OU8  to  meet  with  in  a  judge,  yet  this  inconvenience 
is  amply  compensated  by  the  extensive  means  of 
defence  with  which  the  law,  as  we  have  seen,  has 
provided  him.  If  a  juryman  does  not  possess  that 
expertness  which  is  the  result  of  long  practice,  yet 
neither  does  he  bring  to  judgment  that  hardness  of 
heart  which  is,  more  or  less,  also  the  consequence 
of  it :  and  bearing  about  him  the  principles  (let  me 
say,  the  unimpaired  instinct)  of  humanity,  he  trem- 
bles while  lie  exercises  the  awful  office  to  which  he 
finds  himself  called,  and  in  doubtful  cases  always 
decides  for  mercy. 

It  is  to  be  farther  observed,  that,  in  the  usual 
course  of  things,  juries  pay  great  regard  to  the 
opinions  delivered  by  the  judges ;  that,  in  those 
cases  where  they  are  clear  as  to  the  fact,  yet  find 
themselves  perplexed  with  regard  to  the  degree  of 
guilt  connected  witii  it,  they  leave  it,  as  has  been 
said  before,  to  be  ascertained  by  the  discretion  of 
the  judge,  by  returning  what  is  called  a  special 
nerdict ;  that,  whenever  circumstances  seem  to 
alleviate  the  guilt  of  a  person,  against  whom 
nevertheless  the  proof  has  been  positive,  they 
temper  their  verdict  by  recommending  him  to  the 
mercy  of  the  king  (which  seldom  fails  to  produce 
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at  least  a  mitigation  of  the  punishment):  that, 
though  a  man  once  acquitted  can  never,  under 
any  pretence  whatsoever,  be  again  brought  into 
peril  for  the  same  offence,  yet  a  new  trial  would 
be  granted  if  he  had  been  found  guilty  upon  evi- 
dence strongly  suspected  of  being  false.  Lastly, 
what  distinguishes  the  laws  of  England  from  those 
of  other  countries  in  a  very  honourable  manner, 
is,  that  as  the  torture  is  unknown  to  them,  so 
neither  do  they  know  any  more  grievous  punish- 
ment than  the  simple  deprivation  of  life."'' 

''^  Our  author  does  not  makr:  [his  sUttemeat  nilti  his  usual  accu- 
racy ;  one  illustration  will  juatify  this  comment.  By  54  Geo.  Ill, 
cap.  146,  (A.  D,  1814,)  iniitukd,  "  An  act  to  alter  the  punishment 
in  certain  cases  of  high  treason,"  after  reciting  that  in  certain  casea 
of  high  treason,  as  tlie  law  ihen  stooil,  the  sentence  or  judgment 
required  by  law  to  be  pronounced  or  awarded  against  persons  con- 
victed or  adjudged  guilty  of  the  said  crime,  in  such  casea,  was,  that 
they  should  be  drawn  on  a  hurdle  to  thu  pioee  of  execution,  and 
there  be  banged  by  the  neck,  but  not  until  they  were  dead,  hut  that 
ihey  should  he  taken  down  again,  and  that  when  they  were  yet  alive 
(heir  bowels  should  be  taken  out  and  burnt  before  iheir  faces,  and 
ihat  afteiirards  iheii  beads  should  be  severed  from  their  bodies,  and 

itheir  bodies  be  divided  into  four  quarters,  and  their  heads  and 
^Darters  to  be  ai  the  king's  disposal ;  and  that  it  was  expedient,  in 
tsesof  high  treason,  toallertbesentenccor  judgment  then 
required  by  law;  it  nas  enacted,  that,  in  all  cases  of  high  treason 
in  which,  as  the  law  then  stood,  the  sentence  or  judgment  ordained 
bylaw  was  as  aforesaid,  the  sentence  or  judgment  to  he  pronounced 
or  awarded,  from  and  after  ihe  passing  of  that  act,  against  any  per- 
son convicted  or  adjudged  guilty  should  be,  that  such  person  should 
be  drawn  on  a  hurdle  to  the  place  of  execution,  and  be  there  hanged 
\ty  the  neck  until  such  person  were  dead  ;  and  that  aAcrwards  the 

I'iead  should  be  severed  from  the  body  of  such  person,  and  the  body, 
livided  into  four  quarters,  should  be  disposed  of  oa  his  majesty 
id  bu  successors  should  think  fit,  with  power  to  the  king  to  order 
direct  (hat  such  person  as  oforesaid  should  not  be  dcaivn,  but 
M  2 
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<M»pi»U  I  kocre  erer  Woni  vctemi  vast  it,  kis 
kMA  br  Ktm  vkioi,  m^yn  ^rnneSbUt  d  tfe  BCCCHtT 

naikkv,  tkisk  dial  too  Baar  dtfcAden  escape 


ftp^s^mK,  v^  "Zjt  yst^yt  cc'  exiKsSic  laii  na£  ioirn.  rtEran  sikomiixK^ 

Ik  ti>«!T«t  ise^ar^fi  ^t  ti*  ui:k.  t<r:  :ras.  r3«c*i  :i«r«?£.  lie  Wal 
«h4«ifi  ^  *J2«nt  frrerod  finocc  t^  beer  of  <iac^  f^csoti  v^^ht  aiive, 
«b4  bryfr,  aoi  is  «£AI  nanza^r,  c«e  boiir,  bead  .lai  qcaio^  of  sack 
ytnf/u  tkif/r^lA  be  dspottxi  c<£.  Tbe  iifriscn  c<  tise  Iicct  into  fo«r 
f«rti  k  rrj  prkctioe  CjEcaTiT  ci^pensdi  vith,  bet  it  icsseiit  be  veil 
U0  rep^  a&  etJdHCtmctit  too  rerohing  to  be  pet  in  execntaoo. — 

Emtoe. 

<*^  TV  ^j«iirt4aant  mentioiied  br  oar  aatkor  »  not  the  oelr  one 
which  baf  been  beard  of  Ute  Tears,  daiin?  wbidi  it  has  been  loo 
mnnh  the  iaftbioci  to  call  in  question  the  wisdom,  or  atilitj,  of  exist- 
ifftf  in^tiUitir/m.  It  is  not  manv  rears  since  a  writer  in  the 
Kdirif/firgb  R^rriew  .vpcke  dl«paragingly  of  the  trial  bj  jury,  and 
ihfmf/^ht  we  paid  too  dearly  for  its  boasted  adrantages,  "  in  the 
'*  nnmber  of  anjnstt  Terdicts  which  are  giren  by  ignorant,  perrerse, 
#/r  corrupted  juries ;''  adilifig,  that  *'  this  form  of  trial  has  been 
r^i'hrred  suWTvient  to  arbitrar)-  power,  at  sereral  periods  of  our 
"  hinU/ry/'  Now,  without  contending  for,  or  against  these  asser- 
iUmn,  m  that,  in  times  of  public  excitement,  it  has  been  equally 
•uW^rrierit  to  (»r/pular  opinion,  and  while  it  is  admitted  that  this 
institution,  hki.*  every  other  which  is  human,  occasionally  exhibits 
th#j  MhcU  ificideiit  Ui  man  and  to  all  his  works,  we  maintain  that 
ibi;  ailvaniages  so  very  far  overbalance  the  inconveniences  of  the  insti- 
tution, that  itinust  be  regarded  as  the  great  bulwark  of  our  liberties, 
mul  a  natim»al  blessing  we  cannot  too  highly  prize. — The  amend- 
niftrits  in  the  laws  relative  to  jurors  and  juries,  effected  by  the  act 
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CHAPTER  XIV. 


I 

] 


The    Subject    voncluded.      Laws  relative  to  Iin- 
prisofunent. 

But  what  completes  that  sense  of  independence 
which  the  laws  of  England  procure  to  every  in- 
dividuiil  (a  sense  which  is  the  noblest  advantage 
attending  liberty),  Is  the  greatness  of  their  precau- 
tions upon  the  delicate  point  of  imprisonment. 

In  the  first  place,  by  allowing,  in  most  cases,  en- 
largement upon  hail,  and  by  prescribing',  on  that 
article,  express  rules  for  the  judges  to  follow,  they 
have  removed  all  pretexts,  which  circumstances 
might  afford,  for  depriving  a  man  of  his  liberty. 

But  it  is  against  the  executive  power  that  the 
legislature  has,  above  all,  directed  its  efforts  :  nor 
has  it  been  but  by  slow  degrees  that  it  has  been 
successful  in  wresting  from  it  a  branch  of  power 
which  enabled  it  to  deprive  the  people  of  their 
leaders,  as  well  as  to  intimidate  those  who  might 
be  tempted  to  assume  the  function  ;  and  which, 
having  thus  all  the  efBcacy  of  more  odious  means 
without  the  dangers  of  them,  was  perhaps  the  most 
formidable  weapon  with  which  it  might  attack 
public  liberty. 

The  methods  originally  pointed  out  by  the  laws 

B  ti  Geo.  IV.  cap.  50,  or  which  an  abstract  b  given  in  note  103, 
Tpage  149,  have  reuoved  tnaiiy  objectiuns  previously  urf^eil  against 
D'lhe  system  ;  ami  muat  be  mnkcd  amung  ihc  most  ini porta iiL  rvronn.s 
ft  in  jurisprudi'Hfc  of  ihe  present  day. — Editor. 
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of  England  for  the  enlargement  of  a  person  un- 
juBtly  impriBoned,  were  the  writs  of  matnprize,  dt 
odio  et  atia,"^  and  de  homtne  rephgiando."^  Those 
writs,  which  could  not  he  denied,  were  an  order 
to  the  sheriff  of  the  county  in  which  a  person  was 
confined,  to  inquire  into  the  causes  of  his  confine- 
ment ;  and,  according  to  the  circumstances  of  his 
case,  either  to  discharge  htm  completely,  or  upon 
ball. 

But  the  most  useful  method,  and  which  even,  by 
being  most  general  and  certain,  has  tacitly  abolished 
all  the  others,  is  the  writ  of  Hahenx  Corpus,  so 
called,  because  it  begins  with  the  words  Habeas 
Corpus  ad  subjiciendum.'^'^  This  writ  beingawrit 
of  high  prerogative,  must  issue  from  the  Court  of 
King's  Bench  :  its  effects  extend  equally  to  every 
county  ;  and  the  king  by  it  requires,  or  is  under- 
stood to  require,  the  person  who  holds  one  of  his 
subjects  in  custody,  to  carry  him  before  the  judge, 
with  the  date  of  the  confinement,  and  the  cause  of 
it,  in  order  to  discharge  him,  or  continue  to  detain 
him,  according  as  the  judge  shall  decree. 

But  this  writ,  which  might  he  a  resource  in 
cases  of  violent  imprisonment  effected  by  indi- 
viduals, or  granted  at  their  request,  was  but  a 
feeble  one,  or  rather  was  no  resource  at  all  against 
the  prerogative  of  the  prince,  especially  under  the 
sway  of  the  Tudors,  and  in  the  beginning  of  that 
of  the  Stuarts.  And  even  in  the  first  years  of 
Charles  the  First,  the  judges  of  the  King's  Bench, 

I'*  Of  liMred  and  ill  will. — EotTOR, 

115  Of  nolciniiiiun  of  ibe  man. — Editor. 

lie  Ygu  shall  cause  llio  \>oAy  to  be  brought  before. — KoitoH 
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who,  in  consequence  of  the  spirit  of  the  times,  and 
of  their  holding  their  places  durante  bene  placito,*" 
were  constantly  deyoted  to  the  court,  declared, 
"  that  they  could  not,  upon  a  Habeas  Corpus, 
**  either  bail  or  deliver  a  prisoner,  though  committed 
*'  without  any  cause  assigned,  in  case  he  was  com- 
"  niitted  by  the  special  command  of  the  king,  or  by 
•*  the  lords  of  the  privy  council." 

Those  principles,  and  the  mode  of  procedure 
which  resulted  from  them,  drew  the  attention  of 
parliament;  and  in  the  hill  called  the  Petition  of 
Right,  passed  in  the  third  year  of  the  reign  of 
Charles  the  First,  it  was  enacted,  that  no  person 
should  he  kept  in  custody,  in  consequence  of  such 
imprisonments. 

But  the  judges  knew  how  to  evade  the  intention 
of  this  act :  they  indeed  did  not  refuse  to  discharge 
a  man  imprisoned  without  a  cause  ;  but  they  used 
so  much  delay  in  the  examination  of  the  causes, 
that  they  obtained  the  full  effect  of  an  open  denial 
of  justice. 

The  legislature  again  interposed,  and  in  the  act 
ised  in  the  sixteenth  year  of  the  reign  of  Charles 
tiie  First,  the  same  in  which  the  Star-chamber  was 
.suppressed,  it  was  enacted,  that  "  if  any  person  be 
"  committed  by  the  king  himself  in  person,  or  by 
'*  his   privy  council,  or  by  any  of   the    members 
'■"  thereof,  he  shall  have  granted  unto  him,  without 
'•*  delay  upon  any  pretence  whatsoever,  a  writ  of 
Habeas  Corpus  ;  and  that  the  judge  shall  there- 
upon, within  three  court-days  after  the  return  is 
»"  Set-  iiolc  3'.),  pape  09,— EuiToii. 
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•*  made,  examine  and  determioe  tbe  legality  of  such 
"  imprison  meiit." 

This  act  seemed  to  preclude  every  possibility  of 
future  evasioD  :  yet  it  was  evaded  still ;  and,  by 
the  connivance  of  the  judges,  the  person  who  de- 
tained the  prisoner  could,  without  danger,  wait  for 
a  second,  and  a  third  writ,  called  an  alias  and  a 
pluries,  before  be  produced  him. 

All  these  different  arti&ces  gave  at  length  birth  to 
the  famous  act  of  Habeas  Corpus  (passed  in  the 
thirty-first  year  of  the  reign  of  Charles  the  Second), 
which  is  considered  in  England  as  a  second  Great 
Charter,  and  has  extinguished  all  the  resources  of 
oppression.* 

The  principal  articles  of  this  act  are, — 

1,  To  fix  the  different  terms  allowed  for  bringing 
a  prisoner  :  those  terms  are  proportioned  to  the 
distance ;  and  none  can  in  any  case  exceed  twenty 
days. 

9.  That  the  officer  and  keeper  neglecting  to 
make  due  returns,  or  not  delivering  to  the  pri- 
soner, or  his  agent,  within  six  hours  after  demand, 
a  copy  of  the  warrant  of  commitment,  or  shifting 
the  custody  of  the  prisoner  from  one  to  another, 
without  sufficient  reason  or  authority  (specified  in 
the  act)  ;  shall  for  the  first  offence  forfeit  one  hun- 
dred pounds,  and  for  the  second  two  hundred,  to 
the  party  aggrieved,  and  be  disabled  to  hold  his 
office. 


•  Tb«  u-al  liUe  uf  lUu 

.itt  U,  An  Act  fur 

better  sccii 

ing    (he 

Liberty   of  Ih-  Sul.j,-cl, 

and   fur   Prrveni, 

„   ,/   lm,,r 

smnneitt 

beyond  the  .SViit. 
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3.  No  person,  once  delivered  by  Habeas  Corpus, 
shall  be  committed  for  the  same  offence,  on  penalty 
of  five  hundred  pounds. 

i.  Every  person  committed  for  treason  or  felony, 
shall,  if  he  require  it,  in  the  first  week  of  the  next 
term,  or  the  first  day  of  the  next  8e!tsion,  be  in- 
dicted in  that  term  or  session,  or  else  admitted  to 
bail,  unless  it  should  be  proved  upon  oath,  that 
the  king^s  witnesses  cannot  be  produced  at  that 
time:  and  if  not  indicted  and  tried  in  the  second 
term  or  session,  he  shall  he  diwcharged  of  his  im- 
prisonment for  such  imputed  offence. 

5.  Any  of  the  twelve  judges,""  or  the  lord-chan- 
cellor, who  shall  deny  a  writ  of  Habeas  Corpus, 
on  sight  of  the  warrant,  or  on  oath  that  the  same  Is 
refused,  shall  forfeit  severally  to  the  party  aggrieved 
five  hundred  pounds. 

G.  No  inhabitant  of  England  (except  persons 
contracting,  or  convicts  praying  to  be  transported) 
shall  he  sent  prisoner  to  Scotland,  Ireland,  Jersey, 
Guernsey,  or  any  place  beyond  the  seas,  within 
or  without  the  king's  dominions, — on  pain,  that 
the  party  committing,  his  advisers,  aiders,  and  as- 
sistants, shall  forfeit  to  the  party  aggrieved  a  sum 
not  less  than  five  hundred  pounds,  to  be  recovered 
with  treble  costs,  shall  be  disabled  to  hear  any  ofiSce 
of  trust  or  profit — shall  incur  the  penalties  of  a 
preBtnunire,*  and  he  incapable  of  the  king's  pardon. 

♦  Tlie  statutes  of  prremunirc,  thus  tailed  from  tlie  writ  for  their 
exeuuuon,  which  begins  with  1  he  viojiXi  priemunire  {hr  prttmoneri) 

jw  lillecn. — Sc-e  nuio  38,  piyi;  69.— Editor. 
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/acia$,^^9  were  originally  designed  to  oppose  the  usurpations  of  the 
popes.  The  first  was  passed  under  the  reign  of  Edward  the  First, 
and  was  followed  by  several  others,  which,  even  before  the  Reforma- 
tion, established  such  effectual  provisions  as  to  draw  upon  one  of 
them  the  epithet  of  execrahile  statutum.^^  The  offences  against 
which  those  statutes  were  firamed  were  likewise  distinguished  by  the 
appellation  of  pramunire;  and  under  that  word  were  included  all 
attempts  to  increase  the  power  of  the  pope  at  the  expense  of  the 
royal  authority.  The  pimishmcnt  decreed  for  such  cases,  was 
also  called  a  pramunire :  it  has  since  been  extended  to  several 
other  kinds  of  offence,  and  amounts  to  imprisonment  at  the  king's 
pleasure,  or  for  life,  and  forfeiture  of  all  goods  and  rents  of  lands.^^^ 


^*9  You  shall  cause  to  be  forwamed. — Editor. 

*^  The  execrable  statute. — Editor. 

*^i  This  kind  of  prosecution  is  now  obsolete. — Editor. 
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BOOK  II. 


VIEW  OF  THE  ADVANTAGES  OP  THE  ENGLISH 
GOVEHNMENT,  AND  OP  THE  RIGHTS  AND  LIBER- 
TIES OF  THE  people;  AND  A  CONFIRMATION,  BY 
HEFERENCE  TO  FACTS,  OF  THE  PRINCIPLES  STATED 
IN    THE    WORK. 


CHAPTER  I. 


Vome  Advantages  peculiar  to  the  English   Consti- 
tution.    1.  The  Unity  of  the  Executive  power. 

We  have  seen  in  former  chapters  the  resourceB 
atloUed  to  the  dififerent  parts  of  the  English  go- 
Ternmeiit  for  balancing'  each  other,  and  how  their 
reciprocal  actions  and  re-actions  produce  the  free- 
dom of  the  constitution,  which  is  no  more  than  an 
equilibrium  between  the  ruling  powers  of  the  state. 
I  now  propose  to  show  that  the  particular  nature 
and  functions  of  these  same  constituent  parts  of 
the  government,  which  give  it  so  different  an  ap- 
pearance from  that  of  other  free  states,  are  more- 
over attended  with  peculiar  and  very  great  advan- 
tages, which  have  not  hitherto  been  sufHciently 
observed. 

The  first  peculiarity  of  the  English  government, 
as  a  free  government,  is  its  having  a  king, — its 
having  thrown  into  one  place  the  whole  mass,  if  I 
may  use  the  expression,  of  the  executive  power. 
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and  baring'  iDvanably  and  for  ever  tised  it  there. 
By  this  verj  circumstance  also  has  the  depositum 
of  it  been  rendered  sacred  and  inexplicable  ; — by 
making'  one  great,  very  great  man  in  the  state, 
has  an  effectual  check  been  put  to  the  pretensions 
of  those  who  otherwise  would  strive  to  become 
such  ;  and  disorders  have  been  prevented,  which, 
in  all  republics,  ever  brought  on  the  ruin  of  liberty, 
and,  before  it  was  lost,  obstructed  the  enjoyment 
of  it. 

If  we  cast  our  eyes  on  all  the  states  that  ever 
tvere  free,  we  shall  see  that  the  people  ever  turning 
their  jealousy,  as  it  was  natural,  against  the  execu- 
tive power,  but  never  thinkings  of  the  means  of 
llmitingit,  so  happily  prevalent  in  England,*  never 

*  The  reudcring  that  poner  deponileiit  on  the  people  for  its  sup- 

l)lies.'^ — Sec  on  this  subject  chap,  vi,  book  i. 


'"  Doubts  have  been  expressed  whether  ihe  power  annually  ex- 
ercised by  the  house  of  comiuous  of  granting  or  withholding  the 
sii|)pliea  requisite  for  the  senice  of  the  year — tlie  exereiae  of  which 
ill  their  refusal  n'ould  "  operate  lite  the  dissolution  of  civil  society" 
— is  really  a  safeguard  of  tlie  couslitution.  We,  however,  are  pre- 
pared to  maintiiin  not  only  that  it  is  a  saf^uord,  but  the  most  effica- 
cious which  the  people  possess,  inasmuch  as  by  means  of  it  ihey 
have  the  power,  through  their  representatives,  of  calbrcing  on  the 
monarch  a  change  of  his  responsible  odvisera  or  their  measures, 
which  may  be  unpoiiular ;  and,  also,  of  protecting  the  sovereign 
iiiul  the  administration,  if  popular,  against  the  rashness  orobsiinacy 
of  ttie  n])per  house,  in  I'efusing  to  entertain  measures  sent  up  for 
tlitrir  consideration  by  the  lower.  The  moat  solemn  warning  of 
which  the  forms  of  the  constitution  admit'— for  llic  refusal  of  supplies 
is  tlic  commencement  ofa  revolution — no  monarch, minister,  nr  house 
of  lords,  would  be  found  ao  madly  headstrong  as  to  slight.  During 
the  progress  of  the  great  measure  of  refonn,  fully  treated  ol  in  a 
note  tawarda  llic  end  of  tlie  first  part  of  chapter  17  of  this  book. 
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iployed  buy  other  expedients  beetdea  the  obVibuB 
•ne  of  trusting  that  power  to  magistrates  whom 
they  appointed  annually  ;  which  was  in  great  mea- 
Bure  the  same  as  keeping  the  management  of  it  to 
themselves:  whence  it  resulted,  that  the  [)eople, 
trho,  whatever  may  be  the  fame  of  the  govern- 
ment, always  possess,  after  all,  the  reality  of 
power,  thus  uniting  in  themselves  with  this  reality 
of  power  the  actual  exercise  of  it,  in  form  as  well 
as  in  fact,  constituted  the  whole  state.  In  order 
therefore  legally  to  disturb  the  whole  state,  nothing- 
more  was  requisite  than  to  put  in  motion  a  certain 
number  of  individuals. 

In  a  state  which  is  small  and  poor,  an  arrange- 
ment of  this  kind  is  not  attended  witli  any  great 
inconveniences,  as  every  individual  is  talcen  up 
with  the  care  of  providing  for  his  subsistence,  as 
great  objects  of  ambition  are  wanting,  and  as  evils 
cannot,  in  such  a  state,  ever  become  much  compli- 
cated. In  a  state  that  strives  for  aggrandisement, 
the  difficulties  and  danger  attending  the  pursuit  of 
such  a  plan  inspire  a  general  spirit  of  caution,  and 
every  individual  makes  a  sober  use  of  his  rights  as 
&  citizen. 

But  when,  at  length,  those  exterior  motives 
cease,  and  the  passions,  and  even  the  virtues,  which 


I  many  pelilians  were  prescntt^d  to  ihc  bouse  of  comuions  by  large 
I  bodies  of  llie  people,  praying  ihe  house  lo  wiihliolil  ilie  grant  of  any 


I  nippUes  lill  the  passing  of  that 
t  of  fact,  tlie  vote  was  kept  back,  n 
r 'daring  which  the  measure  was  in 
■.ministration  wrre  defeated  and  di 
LpDwer  of  the  liou»e  to  grant  or  u 
lAeir  successors. — Editor. 


;d;  and,  in  point 
ODg  as  jiossible,  in  the  sessions 
mger,  iu  order  that,  if  the  od- 
:n  from  office 
bold  the  supplies  proposed  by 
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thef  extked^  arelkss  nimeed  to  a  state  ^ 
f^mL,  thefeofle  farm  tfaenr  ere  back  towards  tke 
intenor  d  die  fcpvbfic  ;  aad  ererr  indifidiijj,  m 
MtAmgAem  to  ctmeon  hiawrtf  in  aQ  aiiUrs  seeks 
kfr  new  ehjtellB  thai  mxf  restore  him  to  tkal  state 
i4  exertion  wkick  kabit,  ke  finds^  kas  rendered 
neeeeaarjr  to  him,  and  aims  at  the  exerose  of  a  share 
of  power  wkichy  amaD  as  it  is»  ret  iatters  his  ranitT. 

As  the  pfrecedix^  erents  must  hare  giren  an 
inflnenee  to  a  certain  number  of  citizens^  tfaej 
arail  themsdres  of  the  general  dt^>o6iti<Hi  of  the 
people,  to  promote  their  prirate  riews :  the  legisla- 
tire  power  is  thenceforth  continoaUj  in  motion  ; 
and  as  it  is  badlj  informed  and  falselj  directed, 
almost  ererj  exertion  of  it  is  attended  with  some 
injurj  to  the  laws,  or  the  state. 

This  is  not  all ;  as  those  who  compose  the  general 
assemblies  cannot,  in  consequence  of  their  numbers, 
entertain  anj  hopes  of  gratifying  their  private  am- 
bition, or,  in  general,  their  private  passions,  they 
at  least  seek  to  gratify  their  political  caprices,  and 
they  accumulate  the  honours  and  dignities  of  the 
state  on  some  favourite  whom  the  public  voice 
happens  to  raise  at  that  time. 

But,  as  in  such  a  state  there  can  be»  from  the 
irregularity  of  the  determinations  of  the  people, 
no  such  thing  as  a  settled  course  of  measures,  it 
happens  that  men  never  can  exactly  tell  the  present 
state  of  public  affairs.  The  power  thus  given 
away  has  already  become  very  great  before  those 
for  whom  it  was  given  so  much  as  suspect  it ;  and 
he  himself  who  enjoys  that  power  does  not  know 
ItH  full  extent :  but  then,  on  the  first  opportunity 
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that  offers,  he  suddenly  pierces  through  the  cloud 
which  hid  the  siiuiniit  from  him,  and  at  once  seats 
himself  upon  it.  The  people,  on  the  other  hand, 
no  sooner  recover  sight  of  him,  than  they  see  their 
favourite  now  become  their  master,  and  discover 
the  evil,  only  to  find  that  it  is  past  remedy. 

As  this  power,  thus  surreptitiously  acquired,  is 
destitute  of  the  support  both  of  the  law  and  of  the 
ancient  course  of  things,  and  is  even  but  indiffer- 
ently respected  by  those  who  have  subjected  them- 
eelves  to  it,  It  cannot  be  maintained  but  by  abusing 
it.  The  people  at  length  succeed  in  forming  Bume- 
Tvhere  a  centre  of  union  ;  they  agree  in  the  choice 
of  a  leader ;  this  leader  in  his  turn  rises  ;  in  his 
turn  also  he  betrays  his  engagements  ;  power  pro- 
duces its  wonted  effects  ;  and  the  protector  becomes 
a  tyrant. 

This  is  not  all  :  the  same  causes  which  have 
l^ven  one  master  to  the  state,  give  it  two,  give  it 
three.  All  those  rival  powers  endeavour  to  swallow 
up  each  other ;  the  state  becomes  a  scene  of  end- 
less quarrels  and  broils,  and  is  in  a  continual  con- 
Tulsion. 

If  amidst  such  disorders  the  people  retained  their 
freedom,  the  evil  must  indeed  be  very  great  to 
■take  away  all  the  advantages  of  it ;  but  they  are 
Blaves,  and  yet  have  not  what  in  other  countries 
makes  amends  for  political  servitude ;  I  mean 
tranquillity. 

In  order  to  prove  all  these  things,  if  proofs 
were  deemed  necessary,  I  would  only  refer  the 
reader  to  what  every  one  knows  of  Fisistratus  and 
Megacles,    of    Marius    and    Sylla,    of    Caesar    ami 
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Pompey.  However,  I  cannot  iLVoid  translating  a 
part  of  the  speech  whicU  a  citizen  of  Florence  ad- 
Hressetl  once  to  the  senate  ;  the  reader  will  find  in 
it  a  kind  of  abridged  story  of  all  republics  ;  at  least 
of  those  which,  by  the  share  allowed  to  the  people 
in  the  government,  deserved  that  name,  and  which, 
besides,  attained  a  certain  degree  of  extent  and 
power. 

"  That  nothing'  human  may  be  perpetual  and 
"  stable,  it  is  the  will  of  Heaven  that,  in  all  states 
"  whatsoever,  there  should  arise  certain  destruc- 
"  tive  families,  who  are  the  bane  and  ruin  of  them. 
"  Of  this  our  own  republic  affords  as  many  and 
"  more  deplorable  examples  than  any  other,  as  it 
"  owes  its  misfortunes  not  only  to  one,  but  to 
"  several  such  families.  We  had  at  first  the 
"  Buondelmonti  and  the  Huberti.  We  liad  after- 
"  wards  the  Donati  and  the  Cefchi  :  and  at  present 
"  (shameful  and  ridiculous  conduct  I)  we  are 
"  waging  war  among  ourselves  for  the  Hicci  and 
"  the  j4lbizzi. 

"  When  in  former  times  the  Ghibelins  were 
"  suppressed,  every  one  expected  that  the  Guelfs, 
"  being  then  satisfied,  would  have  chosen  to  live  in 
"  tranquillity  ;  yet,  but  a  little  time  had  elapsed, 
"  when  they  again  divided  themselves  into  the 
"  factions  of  the  whites  and  the  blacks.  When  the 
"  whites  were  suppressed,  new  parties  arose,  and 
"  new  troubles  followed.  Sometimes  battles  were 
"  faught  in  favour  of  the  exiles  j  and,  iit  other 
"times,  quarrels  broke  out  between  the  nobility 
"  and  the  people.  And,  as  if  resolved  to  give 
"  away  to  others  what  we  ourselves  neither  could, 
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'  nor   would,  peaceably  enjoy,  we  committed  the 

■  -**  care  of  our  liberty  sometimes  to  king   Kobert, 
.nd  at  other  times  to  bis  brother,    and  at  length 

'  to  the  duke  of  Athens  ;  never  settling'  or  resting 

•  in  any  kind  of  g^overnment,  as  not  knowing  either 

'  how  to  enjuy  liberty  or  support  servitude."* 

The  English  constitution  has  prevented  the  pos- 

bibiiity  of  misfortunes  of  this  kind.     By  diiniiiishing 

the  power,  or  rather  actual  exercise,  of  the  power, 

of   the   people,t  and  making    them    share    in   the 

legislature  only  by  their  representatives,  the  irre- 

LttBtible  violence  has  been  avoided  of  those  nume- 

vloufi  and  general  assemblies,    which,  on  whatever 

■  wde  they  throw  their  weight,  bear  down  every 
thing.  Besides,  as  the  power  of  the  people,  when  they 
have  any  kind  of  power,  and  know  how  to  use  it, 
ia  at  ali  times  really  formidable,  the  constitution  has 
set  a  counterpoise  to  it ;  and  the  royal  authority  is 
this  counterpoise. 

In  order  tu  render  it  equal  to  such  a  task,  the 
constitution  has,  in  the  first  place,  conferred  ou  the 
king,  as  we  have  seen  before,  the  exclusive  prero. 
gative  of  calling  and  dismissing  the  legislative 
bodies,  and  of  putting  a  negative  on  their  resolu- 
tions. 

Secondly,  it  has  also  placed  on  the  side  of  the  king 
the  whole  executive  power  in  the  nation. 

Lastly,  in  order  to  effect  still  nearer  an  equili- 
brium, the  constitution  has  invested  the  man  whom 

•  See  the  History  of  Florence,  by  Macliin»el,  lib.  iii. 

•f  We  shall  see  Ju  tbe  sequel,  that  this  diminution  of  the  *x?«;iM 
of  ihe  power  of  llie  people  ha,s  been  aHeiided  with  a  great  increase 
of  their  liberty. 
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h  hms  mmde  ilie  >ciif-  bead  (if  t^  state,  with  all  the 
personal  priril^^esc  all  the  pomp,  all  the  ma- 
jesty, of  which  huioan  durnities  are  capable.  In 
the  laxuruBi:^  of  the  law.  the  king  is  soTereign  lord, 
and  ihe  peiV)e  are  Li<  snbiects; — he  is  uniTersal 
pT\>prieTor  of  ibe  kingdom  ;  he  bestows  all  the 
dipiiiies  ai)3  placts  ;  and  he  is  not  to  be  addressed 
bni  with  the  t a:  rts-sov^nf  and  outward  ceremony 
of  almost  oa^icTii  hiiniility.  Besides,  his  person 
is  >;acred  and  inviolable ;  and  any  attempt  what- 
^HM'er  a<rain>t  it  in,  in  the  ere  of  the  law,  a  crime 
t\pial  to  thill  of  an  attack  upon  the  whole  state. 

In  a  word,  since,  tv>  have  tot»  exactly  completed 
the  tspulibriiun  K^tween  the  power  of  the  people 
and  that  of  the  crown,  would  have  been  to  sacri- 
tioe  the  end  to  the  means,  that  is  to  have  en- 
dans^tTtni  Hlvrtv  with  a  view  to  strensfthen  the 
povennnont,  the  dtticiencv  which  ousrht  to  remain 
on  the  side  of  the  crowiu  has  at  least  been,  in 
appearance,  made  up,  by  conferring  on  the  king  all 
that  sort  of  >trensrth  that  niav  result  from  the 
opinion  and  reverence  of  the  people;  and,  amidst 
the  agitations  which  are  the  unavoidable  attendants 
of  libt^rty,  the  royal  power,  like  an  anchor  that 
resists  both  by  its  weight  and  the  depth  of  its  hold, 

ensures  a  salutary  steadiness  to  the  vessel  of  the 
state. 

The  greatness  of  the  prerogative  of  the  king,  by 
thus  procuring  a  great  degree  of  stability  to  the 
state  in  general,  has  much  lessened  the  possibility  of 
the  evils  we  have  above  described  ;  it  has  even,  we 
may  say,  totally  prevented  them,  bv  rendering  it 
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impossible  An"  any  citizen  to  rise  to  any  dangerous 


And  to  begin  with  an  advantage  by  which  the 
people  easily  suffer  themselves  to  be  influenced,  I 
mean  that  of  birth,  it  is  impossible  for  it  to  produce 
in  England  effects  in  any  degree  dangerous;  for 
though  there  are  lords  who,  besides  their  wealth, 
may  also  boast  of  an  illustrious  descent,  yet  that  ad- 
vantage, being  exposed  to  a  continual  comparison 
with  the  splendour  of  the  throne,  dwindles  almost 
to  nothing ;  and,  in  the  gradation  universally  re- 
ceived of  dignities  and  titles,  that  of  sovereign  prince 
and  king  places  him  who  is  invested  with  it  out  of 
all  degree  of  proportion. 

The  ceremonial  of  the  court  of  England  is  even 
formed  upon  that  principle.  Those  persons  who 
are  related  to  the  king  have  the  title  of  princes  of 
the  blood,  and,  in  that  quality,  an  undisputed  pre- 
eminence over  all  other  persons.*  Nay,  the  first 
men  in  the  nation  think  it  an  honourable  distinc- 
tion to  themselves,  to  hold  the  different  menial  of- 
fices, or  titles,  in  his  household.  If  we  therefore 
were  to  set  aside  the  extensive  and  real  power  of 
the  king,  as  well  as  the  numerous  means  he  pos- 
sesses of  gratifying  the  ambition  and  hopes  of  indi- 
viduals, and  were  to  consider  only  the  majesty  of 
his  title,  and  that  kind  of  strength  founded  on 
public  opinion  which  results  from  it,  we  should  find 
that  advantage  so  considerable,  that  to  attempt  to 
L  enter  into  a  competition  with  it,  with  the  bare  ad- 
B  Vantage  of  high  birth,   which  itself  has  no  other 

H     •  Thi 
H  {Tandsoi 


•  This,  by  slat,  of  tlie  Slst  <if  Hen.  VIII.  extends  lo  the  sor 
I  {Tandsoiu,  Itvoilicre,  uncles,  ami  nephews,  of  the  reigning  king. 

N  a 
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foundation  than  puUic  opinion,  and  that  too  in  a 
very  subordinate  degree,  would  be  an  attempt  com- 
pletel J  extravagant. 

If  this  difference  is  so  great  as  to  be  thoroughly 
submitted  to,  even  by  those  persons  whose  situation 
might  incline  them  to  disown  it,  much  more  does 
it  influence  the  minds  of  the  people.  And  if,  not- 
withstanding the  value  which  every  Englishman 
ought  to  set  upon  himself  as  a  man,  and  a  free 
roan,  there  were  any  whose  eyes  were  so  very  ten- 
der  as  to  be  dazzled  by  the  appearance  and  the  arms 
of  a  lord,  they  would  be  totally  blinded  when  they 
came  to  turn  them  towards  the  royal  majesty. 

The  only  man,  therefore,  who,  to  persons  unac* 
quainted  with  the  constitution  of  England,  migbjt 
at  first  sight  appear  in  a  condition  to  put  the  go- 
vernment in  danger,  would  be  one  who,  by  the 
greatness  of  his  abilities  and  public  services,  might 
have  acquired  in  a  high  degree  the  love  of  the  peo- 
ple, and  obtained  a  great  influence  in  the  house  of 
commons. 

But  how  great  soever  this  enthusiasm  of  the 
public  may  be,  barren  applause  is  the  only  fruit 
which  the  man  whom  they  favour  can  expect  from 
it.  He  can  hope  neither  for  a  dictatorship,  nor  a 
consulship,  nor  in  general  for  any  power  under  the 
shelter  of  which  he  may  at  once  safely  unmask  that 
ambition  with  which  we  might  suppose  him  to  be 
actuated^  or,  if  we  suppose  him  to  have  been  hi- 
therto free  from  any,  grow  insensibly  corrupt 
The  only  door  which  the  constitution  leaves  open 
to  his  ambition,  of  whatever  kind  it  may  be,  is  a 
^.ace  in  the  administration,  during  the  pleasure  of 


OF    ENGLAND. 


tlie  king.  If,  by  the  continuance  of  bis  ser- 
vices, and  the  preservation  of  his  iiifluerice,  he 
becomes  able  to  aim  still  higher,  the  only  door 
which  again  opens  to  him  is  that  of  the  house  of 
lords. 

But  this  advance  of  the  favourite  of  the  people 
towards  the  establishment  of  bis  greatness  is  at  the 
same  time  a  great  step  towards  the  loss  of  that 
power  which  might  render  him  formidable. 

In  the  first  place,  the  people  seeing  that  he  is  be- 
come much  less  dependent  on  their  favour,  begin, 
from  that  very  moment,  to  lessen  their  attachment 
to  him.  Seeing  him  moreover  distinguished  by 
privileges  which  are  the  objects  of  their  jealousy,  I 
mean  their  political  Jealousy,  and  member  of  a  body 
whose  interests  are  frequently  opposite  to  theirs, 
they  immediately  conclude  that  this  great  and  new 
dignity  cannot  have  been  acquired  but  through  a. 
secret  agreement  to  betray  them.  Their  favourite, 
tims  suddenly  transformed,  is  going,  they  make  no 
doubt,  to  adopt  a  conduct  entirely  opposite  to  that 
which  has  till  then  been  the  cause  of  bin  advance- 
faient  and  high  reputation,  and,  in  the  compass  of  a 
few  hours,  completely  to  renounce  those  principles 
which  he  has  so  long  and  so  loudly  professed.  In 
this,  certainly  the  people  are  mistaken ;  but  yet 
heither  would  they  be  wrong,  if  they  feared  that  a 
zeal  hitherto  so  warm,  so  constant,  I  will  even  add, 
90  sincere,  when  it  concurred  with  their  favourite's 
private  interest,  would,  by  being  thenceforth  often 
In  opposition  to  it,  become  gradually  much  abated. 

Nor    is  this   all :    the    favourite    of  the    people 
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doei  not  erca  fiad  u  kk  aev  diewtjr  all  Ike  io- 
creaae  of  ^mtnes  and  ecUt  ikai  nighl  «i  finft  be 
imaeixwd. 

Hitlierto  lie  wie,  it  k  true,  oolj  a  prirale  indi- 
Tidaal ;  but  then  he  was  tlie  ol^ect  in  wiiich  the 
whole  nation  interested  themselTes;  hk  actions 
and  words  were  set  forth  in  the  poUic  prints  ;  and 
he  ererr  where  met  with  applause  and  acchunation. 

All  these  tokens  of  poblic  faTour  are,  I  know, 
sometimes  acquired  very  lightlj :  but  thej  neFor 
last  long,  whatever  people  mar  saT»  unless  real 
services  are  performed :  now,  the  title  of  benefiictor 
to  the  nation,  when  desenred,  and  uniTersally  be- 
stowed, k  certainlT  a  venr  handsome  title,  and 
which  does  no-wise  require  the  assktance  of  out* 
ward  pomp  to  set  it  off.  Besides,  though  he  was 
onl  J  a  member  of  the  inferior  body  of  the  legisla- 
ture, we  must  observe,  he  was  the  first ;  and  the 
word^rsi  is  always  a  word  of  very  great  moment. 

But  now  that  he  is  made  a  lord,  all  hk  great- 
ness, which  hitherto  was  indeterminate,  becomes 
defined.  By  granting  him  privileges  established 
and  fixed  by  known  laws,  that  uncertainty  k 
taken  from  his  lustre  which  is  of  so  much  impor- 
tance in  those  things  which  depend  on  imagina- 
tion ;  and  his  value  is  lowered,  just  because  it  is 
ascertained. 

Besides,  he  is  a  lord ;  but  then  there  are  se- 
veral men  who  possess  but  small  abilities,  and  few 
estimable  qualifications,  who  also  are  lords ;  his 
lot  is,  nevertheless,  to  be  seated  among  them ; 
the   law    places    hini    exactly    on    the   same    level 
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with  them  ;  and  ull  that  is  real  iii  his  greatness  is 
thus  lost  ill  a  crowd  of  dignities,  hereditary  and 
cunventional. 

Nor  are  these  the  only  losses  which  the  favourite 

of  the  people  is  to  suffer.     Independently  of  those 

g;reat  chang;es  which  he  descries  at  a  distance,  he 

feels  around  him  alterations  no  less  visible,  and  still 

more  painful. 

t      Seated  formerly  in  the  assembly  of  the  represen- 

Htatives  of  the  people,  his  talents  and  continual  suc- 

Hifeebs   had  soon  raised  him  iibove  the    level   of  hia 

^■fellow-members  ;  and,  being  carried  on  by  the  vi> 

B*acity  and  warmth  of  the  public  favour,  those  who 

might  have  been  tempted  to  set  up  as  his  competi- 

were  reduced  to  silence,  or  even  became  his 

supporters. 

Admitted  now  into  an  assembly  of  persons  in- 
[iVested  with  a  perpetual  and  hereditary  title,  he 
inds  men  hitherto  his  superiors, — men  who  see 
ith  a  jealous  eye  the  shining'  talents  of  the  homo 
PUS,'"  and  who  are  firmly  resolved,  that  after  hav- 
ig  been  the  leading  man  in  the  house  of  commons, 
shall  not  be  the  Brst  in  theirs. 
In  a  word,  the  success  of  the  favourite  of  the 
neople  was  brilliant,  and  even  formidable  j  but  the 
constitution,  in  the  very  reward  it  prepares  for 
itii,  makes  him  find  a  kind  of  ostracism.  His  ad- 
vances were  sudden,  and  his  course  rapid  ;  he  was, 
if  you  please,  like  a  torrent  ready  to  bear  down 
every  thing  before  it ;  but  this  torrent  is  compelled, 
by  the  general  arrangement  of  things,  finally  to 


k 
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throw  itself  into  a  vast  reservoir^  where  it  mingles 
and  loses  its  force  and  direction.^^^ 

I  know  it  may  be  said,  that,  in  order  to  avoid 
the  fatal  step  which  is  to  deprive  him  of  so  many 
advantages,  the  favourite  of  the  people  ought  to 
refuse  the  now  dignity  which  is  offered  to  him,  and 
wait  for  more  important  successes,  from  his  elo- 
quence in  the  house  of  commons^  and  his  influence 
over  the  people. 

But  those  who  give  him  this  counsel  have  not 
sufficiently  examined  it.  Without  doubt  there  are 
men  in  England,  who,  in  their  present  pursuit  of  a 
project  which  they  think  essential  to  the  public 
good,  would  be  capable  of  refusing  for  a  while  a 
dignity  which  would  deprive  their  virtue  of  oppor- 
tunities of  exerting  itself,  or  might  more  or  less 
endanger  it :  but  woe  to  him  who  should  persist  in 
such  a  refusal,  with  any  pernicious  design  I  and 
who,  in  a  government  where  liberty  is  established 
on  so  solid  and  extensive  a  basis,  should  endeavour 
to  make  the  people  believe  that  their  fate  depends 
on  the  persevering  virtue  of  a  single  citizen.     His 

'^  Tbe  striking  picture  bere  pi-esentcd  lo  the  reader  of  tbe  pro- 
gress of  a  popular  stafesiiiaii  in  England  has  been  appropriately  re- 
ferred lo  Mr.  Pulteney,  wbo  became  earl  of  Batb  ;  William  Pitt, 
tbe  first  earl  of  Cbatbam ;  and  tbe  second  WiUiam  Pitt,  bis  son  ;  all 
of  tbem  men  of  extraordinary  talent,  commanding  influence,  and 
aspiring  minds.  Tbe  reader  will  probably  be  as  forcibly  reminded 
of  one,  at  least,  of  wbom  tbe  time  bas  not  annved  for  speaking  with 
tbe  im])artiality  of  bistory.  Happily,  bowever,  for  tbis  conntry,  tlie 
well-balanced  frame  of  our  constitution,  tbe  energy  of  tbe  goveru- 
raeut,  and  ibe  loyalty  of  tbe  i>eople,  will  ever  discountenance  all 
presumptuous  views,  and  ideas  of  encroacbing  on  tbe  royal  power, 
or  rising  above  tbe  level  of  tbe  laws. — Editor. 
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ambitious  views  being  at  laht  discovered  (nor  could 
it  be  long  before  they  were  so),  his  obstinate  reso- 
I  lution  to  move  out  of  the  ordinary  course  of  things 
would  indicate  aims,  on  bis  part,  of  such  an  extra- 
ordinary nature,  that  all  men  whatever,  who  have 
'  any  regard  for  their  country,  would  instantly  rise 
up  from  all  parts  to  oppose  him,  and  he  must  fall 
overwhelmed  with  so  much  ridicule,'-^  that  it  would 
be  better  for  him  to  full  from  the  Tarpeian  rock.* 
1  In  fine,  even  though  wc  were  to  suppose  that 
the  new  lord  might,  after  his  exaltation,  have  pre- 
served all  his  interest  with  the  people,  or,  what 
"trould  be  no  less  difficult,  tliat  any  lord  whatever 
I  could,  by  dint  of  his  wealth  and  high  birth,  rival 
the  splendour  of  the  crown  itself,  all  these  advan- 
-  tages,  how  great  soever  we  may  suppose  them,  as 
•  they  would  not  of  themselves  be  able  to  confer  on 
I  him  the  least  executive  authority,  must  for  ever  re- 
main mere  showy  unsubstantial  advantages.  Find- 
ing all  the  active  powers  of  the  state  concentred  in 
that  very  seat  of  power  which  we  suppose  him 

•  Tbe  reader  will,  perhaps,  objeci,  llmt  no  man  in  England  can 
eulertain  suth  views  as  iliose  I  have  sugyesied  here  :  this  is  pre- 
eisely  what  I  intended  to  proi-e.  Tbe  essential  advantage  of  the 
English  government  ubove  all  those  that  have  been  called  free,  and 
wliich  in  many  respttla  were  but  apparently  so,  ia,  that  no  jierson 
in  England  can  enierinin  so  much  as  a  thought  of  ever  rising  to 
the  level  of  the  power  charged  with  the  execution  of  the  law  a.  All 
men  in  tbe  slate,  wbaterer  may  be  their  rank,  wealth,  or  influence, 
are  thoroughly  convinced  that  ihey  must,  in  reality  as  well  as  in 
nftme,  continue  to  be  gubjecU ;  and  ate  thus  compelled  I'eally  to 
low,  defeiiil,  and  pmnKite,  those  laws  which  secure  liherly  to  the 
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inclined  tu  attack,  and  there  secured  by  formidable 
pruvisions,  his  influence  must  always  evaporate  in 
ineffectual  words  ;  and  afitcr  having  advanced  Iiim- 
self.  as  we  suppose,  to  the  very  foot  of  the  throne, 
finding  no  branch  of  independent  power  whii-h  he 
might  so  far  appropriate  to  himself,  as  at  lost  to 
give  a  reality  to  his  political  importance,  he  would 
soon  see  it,  however  great  it  might  have  at  first 
appeared,  decline  and  die  away. 

God  forbid,  however,  that  I  should  mean  that 
tlie  people  of  England  are  so  fatally  tied  down  to 
inaction,  hy  the  nature  of  their  government,  that 
tliey  cannot,  in  times  of  oppression,  find  means  of 
appointing  a  leader  I  No  ;  I  only  meant  to  say  that 
Uie  laws  of  England  open  no  door  to  those  accu- 
mulations of  power,  which  have  been  the  ruin  of  so 
many  republics  ;  that  they  offer  to  the  ambitious 
no  means  of  taking;  advantage  of  the  inadvertence 
or  even  the  gratitude  of  the  people,  to  make  them- 
selves their  tyrants;  and  that  the  public  power,  of 
which  the  king  has  heen  made  the  exclusive  depo- 
sitory, must  remain  unshaken  in  his  bands,  so  long 
as  things  continue  in  the  legal  order;  which,  it 
may  be  observed,  is  a  strong  inducement  to  him 
constantly  to  endeavour  to  maintain  them  in  it  . 

*  Sereral  events,  in  the  En^Usli  liiacory,  put  in  a  very  strong 
liglit  this  idea  of  tlie  stability  wbich  tlie  power  of  tlie  crown  gives 
lu  I  be  atiUo. 

One  is,  the  facility  with  wLich  llie  great  duke  of  Marlborough, 
uLiil  Ilia  party  at  home,  were  removed  from  their  enijiIovmenU, 
tUnnibal,  in  ci  renins  lances  nearly  similar,  had  continued  the  war 
ugoinat  the  will  of  the  senate  of  Ctulhage :  Ctesar  bad  done  ibe 
same  in  Gnul :  and  wbtn  at  last  bo  was  e.\prcasly  required  lo 
deliver  up  his  cummusion,  bo  marched  bis  anny  to  Rome,  and 
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The  Subject  concluded. —  The  Executive  Power  is 
more  easily  confined  when  it  is  one. 

Another  great  advantag-e,  and  which  one  would 
not  at  first  expect,  in  this  unity  of  tlie  public  power 
in  England, — in  this  union,  and  if  I  may  so  express 
myself,  in  this  coacervation,  of  all  the  branches  of 
the  executive  authority,— is  the  greater  facility  it 
affords  of  restraining  it. 

In  those  states  where  the  execution  of  the  laws 
is  intrusted  to  several  hands,  and  to  each  with 
different  titles  and  prerogatives,  such  division,  and 
the  changeableness  of  measures  which  must  be  the 

eslsliliNlird  a  miliiarv  despotism.  But  ibe  duVe,  though  sur- 
rounded, as  well  us  the  aliove-nanied  generals,  by  a  victorious  amiy, 
aad  by  allies,  in  conjunction  with  whom  he  had  carried  on  such  a 
Hiccessrul  war,  did  not  even  hesitate  lo  surrender  his  commisaion. 
He  kDew  that  all  his  soldiers  were  inflexibly  prepossessed  in  fat-our 
of  thai  power  against  which  he  must  have  revolted  :  he  knew  that 
the  same  prepossessions  were  deeply  rooted  in  the  minds  of  the 
whole  nali(Jn,  and  that  every  thing  among  thum  concurred  to  sup- 
port the  same  power:  he  knew  that  the  very  nature  of  the  claims 
lie  must  have  set  up  would  instantly  have  made  all  his  officers  and 
captains  turn  themselves  against  bim,  and,  in  short,  that,  in  an 
enterprise  of  this  nature,  the  arm  of  the  sea  he  had  to  repnas  was 
llie  smallest  of  the  obstacles  be  would  have  to  encouiiler. 

The  other  cveut  I  shall  mention  here,  is  that  of  the  revolution  of 
168&.  If  the  long-eslablished  power  of  the  crown  had  not  before- 
band  prevented  the  people  from  accustoming  themselves  to  fix  their 
eyes  on  some  particular  citizens,  and  in  general  had  nnt  prevented 
all  men  in  the  stale  from  atlaiuiug  too  considerable  a  degree  of 
power  and  greatness,  ilie  expulsion  of  James  II.  might  have  been 
Callowed  by  events  simiUr  to  those  which  look  place  at  Home  after 
the  death  uf  Cicsar. 
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(■onsequence  of  it,  constantly  hide  the  tnie  cause  of 
the  erils  of  the  state  :  in  the  endless  fluctuation  of 
things,  DO  political  principles  hare  lime  to  fix 
among  the  people  :  and  public  misfortunes  happen, 
without  ever  leaving  behind  them  anj-  useful  lesson. 

At  some  times  military  tribunes,  and  at  others 
consuls,  bear  an  absolute  sway  :  sometimes  patri- 
cians usurp  every  thing,  and  at  other  times  those 
who  are  called  nobles  :  *  at  one  time  the  people  are 
oppressed  by  decemvirs,  and  at  another  by  dictators 

Tyranny,  in  such  states,  does  not  always  beat 
down  the  fences  that  are  set  around  it ;  but  it  leaps 
irver  theui.  When  men  think  it  coufiiied  to  one 
place,  it  starts  up  again  in  another; — it  mocks  the 
efforts  of  the  people,  not  because  it  is  invincible, 
but  because  it  is  unknown ;— seized  by  the  arm  of 
a  Hercules,  it  escapes  with  the  changes  of  a  Proteus. 

But  the  indivisibility  of  the  public  power  in  Eng'- 
lond  has  constantly  kept  the  views  and  efforts  of 
the  people  directed  to  one  and  the  same  object ;  aud 
the  permanence  of  that  power  has  also  given  a  per- 
manence and  a  regularity  to  the  precautions  they 
have  taken  to  restrain  it. 

Constantly  turned  towards  that  ancient  fortress, 
the  royal  power,  they  have  made  it  for  seven  cen- 
turies the  object  of  their  fear ;  with  a  watchful 
jealousy  they  have  considered  all  its  parts;   they 

"  'nn-  oopBciiy  nrbeing  admitted  to  all  places  of  public  tnisi 
(at  Idigib  gained  by  the  pleb«iaiis)  having  rendered  useless  (he  old 
dixinction  fact  ween  them  and  the  pairiciaus,  u  coalition  was  iben 
i-fli-cied  between  the  great  plebeiaus,  or  eommonera,  who  got  into 
tlie*e  plncm,  and  the  undeni  patricians,  flence  anew  class  of 
int'n  arose,  who  wltc  culled  nobilei  and  mibititai.  These  are  ilie 
wunls  by  which  Livy,  alii^r  ihnl  [K'riod,  i-on.Hiuiiily  distinguishes 
ih<'Kt-  men  mid  liimilivH  whu  ucrc  »i  rhu  head  of  the  sUiii'. 
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have  observed  all  its  outlets ;  they  have  even 
pierced  the  earth  to  explore  its  secret  avenues  and 
subterraneous  works. 

United  in  their  views  by  the  greatness  of  the 
danger,  they  regularly  formed  their  attacks.  They 
established  their  works,  first  at  a  distance;  then 
brought  them  successively  nearer ;  and,  in  short, 
raised  none  but  what  served  afterwards  as  a  founda- 
tion or  defence  to  others. 

After  the  Great  Charter  was  established,  forty 
successive  confirmations  strengthened  it.  The  act 
called  the  Petition  of  Right,  and  that  passed  in 
the  sixteenth  year  of  Charles  the  First,  then  fol- 
lowed :  some  years  after,  the  Habeas  Corpus  act 
was  established  ;  and  the  Bill  of  Rights  at  length 
made  its  appearance.  In  fine,  whatever  the  cir- 
cumstances may  have  been,  the  people  always  had, 
in  their  efforts,  that  Inestimable  advantage  of  know- 
ing with  certainty  the  general  seat  of  the  evils  they 
had  to  defend  themselves  against;  and  each  cala- 
mity, each  particular  eruption,  by  pointing  out  some 
weak  place,  served  to  procure  a  new  bulwark  for 
public  liberty. 

To  conclude  in  a  few  words ; — the  executive 
power  in  England  is  formidable,  but  then  it  is  for 
ever  the  same  ;  its  resources  are  vast,  but  thqif 
nature  is  at  length  known  ;  it  has  been  made  the 
indivisible  and  inalienable  attribute  of  one  person 
alone,  but  then  all  other  persons,  of  whatever  rank 
or  degree,  hecome  really  interested  to  restrain  it 
within  its  proper  bounds.* 

*  This  lost  advantage  of  Uie  gnalnese  and  indivisibility  of  ilic 
executive  power,  viz.  the  obligation  it  lavs  upon  the  greatest  men 
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CHAPTER  III. 

A  second  Peculiariti/.      The  Dimsioii  of  the  Leg\ 
lative  Power, 

The  second  peculiarity  which  England,  as  an  iff 
dividual  state  and  a  free  etate,  exhibits  in  its  con- 
stitution, is  the  division  of  its  leg-islature.  That 
the  reader  may  be  more  sensible  of  the  advantages 
of  this  division,  he  is  desired  to  attend  to  the  fol- 
lowing considerations. 

It  is,  without  doubt,  absolutely  necessary,  for 
securing  the  constitution  of  a  state,  to  restrain  the 
executive  power  :  but  it  is  still  more  necessary  to 
restrain  the  legislative.  What  the  former  can  only 
do  by  successive  steps  (I  mean  subvert  the  laws), 
and  through  a  longer  or  shorter  train  of  enterpriseB, 
the  latter  can  do  in  a  moment.  As  its  bare  will 
can  give  being  to  the  laws,  so  its  bare  will  can  also 
annihilate  them  ;  and,  if  I  may  be  permitted  the 
expression,  the  legislative  power  can  change  the 
constitution,  as  God  created  the  light. 

In  order,  therefore,  to  ensure  stability  to  the 
constitution  of  a  state,  it  Is  indispensably  necessary 
to  restrain  the  legislative  authority.  But  here  we 
must  observe  a  difference  between  the  legislative, 
and  the  executive  powers.  The  latter  may  be 
confined,  and  even  is  the  more   easily   so,   when 

in  tbc  state,  siDceitly  lu  unite  in  a  coniiiiuii  cause  witli  tbe  pcoploi 
will  be  mori!  amply  disciisseJ  lieruafter,  wbeii  a  iiioi-e  itarliciilar 
coinparisoii  between  the  English  govennneiit  and  ihi-  republican 
form  shall  be  oflcred  to  the  reader. 
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vndivideJ  :  the  legislature,  on  tlie  contrary,  in 
order  to  its  being  restrained,  should  absolutely  be 
divided.  For,  whatever  laws  It  may  make  to  ro- 
ttrain  itself,  they  never  can  be,  relatively  to  it,  any 
ing  more  than  simple  resolutions :  as  those  bars 
bich  it  might  erect  to  stop  its  own  motions  must 
tben  be  within  it,  and  rest  upon  it,  tliey  can  be  no 
In  a  word,  the  same  kind  of  impossibility 
found,  to  fix  the  legislative  power  when  it  is  one, 
hicb  Archimedes  objected  against  bis  moving  the 
earth* 

Nor  does  such  a  division  of  the  legislature  only 
render  it  possible  for  it  to  be  restrained,  since 
each  of  those  parts  into  which  it  is  divided  can  then 
Serve  as  a  bar  to  the  motions  of  the  others,  but  it 
«Ten  makes  it  to  be  actually  so  restrained.  If  it 
been  divided  into  only  two  parts,  it  is  probable 
•^b&l  they  will  not  in  all  cases  unite,  either  for  doins; 
undoing  .■ — if  it  has  been  divided  into  three 
^rts,  the  chance  that  no  changes  will  be  made  is 
Igreatly  increased.  Nay  more;  as  a  kind  of  point 
tof  honour  will  naturally  take  place  between  these 
'different  parts  of  the  legislature,  they  will  therefore 
be  led  to  offer  to  each  other  only  such  propositions 
iba  will  at  least  be  plausible  ;  and  all  very  prejudi- 
cial changes  will  thus  be  prevented,  as  it  were, 
before  their  birth. 

f  If  the  legislative  and  executive  powers  differ  so 
greatly  with  regard  to  the  necessity  oi  their  being 
divided,  in  order  to  their  being  restrained,  they 
differ  no  less  with  regard  to  the  other  consequences 
arising  from  such  division. 
■  "  He  (vanleil  ii  •■[lot  whereupoii  l( 
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The  division  of  the  executive  power  necessarily 
introduces  actual  oppositions,  even  violent  ones, 
between  the  different  parts  into  which  it  has  been 
divided  ;  and  that  part  wttich  In  the  issue  succeeds 
BO  far  as  to  absorb,  and  unite  in  itself,  all  the  others, 
immediately  sets  itself  above  the  laws.  But  those 
oppositions  which  take  place,  and  which  the  public 
good  requires  should  take  place,  between  the  dif- 
ferent parts  of  tlie  legislature,  are  never  any  thing 
more  than  oppoeitions  between  contrary  opinions 
and  intentions;  all  is  transacted  in  the  regions  of 
the  understanding  j  and  the  only  contention  that 
arises  is  wholly  carried  on  with  those  inoffensive 
weapons,  assents  and  dissents,  ayes  and  noes. 

Besides,  when  one  of  these  parts  of  the  legis- 
lature is  so  successful  as  to  engage  the  others  to 
adopt  its  proposition,  the  result  is,  that  a  law  takes 
place  which  has  in  it  a  great  probability  of  being 
good  :  when  it  happens  to  be  defeated,  and  sees  its 
propositions  rejected,  the  worst  that  can  result  from 
it  is,  that  a  law  is  not  made  at  that  time ;  and  the 
loss  which  the  state  suffers  thereby,  reaches  no 
farther  than  the  temporary  setting-aside  of  some 
more  or  less  useful    speculation. 

In  a  word,  the  result  of  a  division  of  the  execu- 
tive power  is  either  a  more  or  less  speedy  establish- 
ment of  the  right  of  the  strongest,  or  a  continued 
state  of  war  :"^that  of  a  division  of  the  legislative 
power,  is  either  truth,  or  general  tranquillity. 

•  Every  one  knows  ilie  freijiient  lioslilUics  tlial  took  place  be- 
tween tile  Roman  senate  and  the  tribunes.  In  Sweden  there  hare 
been  eonliniinl  contentions  betwen  the  king  Hnd  ihe  senaie,  in 
which  ihey  have  overpowered  each  other  by  turns.     And  in  Eog- 
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The  following-  tnaxinis  will  therefore  be  ad- 
mitted. TliiLt  the  laws  of  a  state  may  be  perma- 
nent, it  is  re(]uisite  that  the  legislative  power  should 
be  divided; — that  they  may  have  weight,  and 
continue  in  force,  it  ie  necessary  that  the  executive 
power  should  be  one. 

If  the  reader  should  conceive  any  doubt  as  to 
the  truth  of  the  above  observations,  let  him  cast 
his  eyes  on  the  history  of  the  proceeding's  of  the 
ED^tiah  legislature  down  to  our  times,  and  he  will 
readily  find  a  proof  of  them.  He  would  be  sur- 
prised to  sec  how  little  variation  there  has  been 
in  the  political  laws  of  this  country,  especially  dur- 
ing the  last  hundred  years  :''^^  though,  it  is  most  im- 
portant to  observe,  the  legislature  has  been  as  it 
were  in  a  continual  state  of  action,  and  (no  dis- 
passionate man  will  deny)  has  generally  promoted 
the  public  good.  Nay,  if  we  except  the  act  passed 
under  William  III.,  by  which  it  had  been  enacted, 
that  parliaments  should  sit  no  longer  than  three 
years,  and  which  was  repealed  by  a  subsequent  act, 
under  George  I.  which  allowed  them  to  sit  for 
seven  years,  we  shall  not  find  that  any  law,  which 
may  really  be  called  constitutional,  and  which  has 
been  enacted  since  the  Restoration,  has  been 
changed  afterwards. 

Now,  if  we  compare  this  steadiness  of  the  English 

kuil,  wLcn  the  executive  power  became  Houble,  by  Uie  kiug  allon- 
iog  the  parliament  to  hare  a  perpetual  and  independent  existence, 
■  civil  war  ahnoat  immediately  followed. 


"0  It  is  now  fifty  years  sin 
were  ecjiially  applicable  up  li 


r  author  wrote  ;  and  his  remarka 
time  of  the  pauing  of  the  wyeni 
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goyernment  with  the  continual  subversions  of  the 
constitutional  laws  of  some  ancient  republics,  with 
the  imprudence  of  some  of  the  laws  passed  in 
their  assemblies,*  and  with  the  still  greater  inconsi* 
derateness  with  which  they  sometimes  repealed  the 
most  salutary  regulations,  as  it  were,  the  day  after 
they  had  been  enacted, — if  we  call  to  mind  the  ex- 
traordinary means  to  which  the  legislature  of  those 
republics,  at  times  sensible  how  its  very  power  was 
prejudicial  to  itself  and  to  the  state,  was  obliged  to 
have  recourse,  in  order,  if  possible,  to  tie  its  own 
hands,*}*  we  shall  remain  convinced  of  the  great 
advantages  which  attend  the  constitution  of  the 
English  legislature.^ 

Nor  is  this  division  of  the  English  legislature 
accompanied  (which  is  indeed  a  very  fortunate  cir- 
cumstance) by  any  actual  division  of  the  nation; 
each  constituent  part  of  it  possesses  strength  suf- 

*  The  Athenians,  among  other  laws,  had  enacted  one  to  forbid 
the  application  of  a  certain  part  of  the  public  revenues  to  any  other 
use  than  the  expenses  of  the  theatres  and  public  shows. 

f  In  some  ancient  republics,  when  the  legislature  wished  lo 
render  a  certain  law  permanent,  and  at  the  same  time  mistrusted 
their  own  future  wisdom,  they  added  a  clause  to  it,  which  made  it 
death  to  propose  the  revocation  of  it.  Those  who  afterwards 
thought  such  revocation  necessary  to  the  public  welfare,  relying  on 
the  mercy  of  the  people,  appeared  in  the  public  assembly  with  a 
halter  about  their  necks. 

t  We  shall  perhaps  have  occasion  to  observe  hereafter,  that  the 
true  cause  of  the  equability  of  the  operations  of  the  Englbh  legis- 
lature is  the  opposition  that  happily  takes  place  between  the  dif- 
ferent views  and  interests  of  the  several  bodies  that  compose  it ;  a 
consideration  this,  without  which  all  political  inquiries  are  no 
more  than  airy  speculations,  and  the  only  one  that  can  lead  to 
useful  practical  conclusions. 
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'Sclent  to  ensure  respect  to  its  resolutions  ;  yet  no 

il  division  has  been  made  of  the  forces  of  the 
Btate.  On!j  a  greater  proportional  tbare  of  all 
those  distinctions  which  are  calculated  to  gain  the 
reverence  of  the  people,  has  been  allotted  to  those 
parts  of  the  legislature  which  could  not  possess 
their  confidence  in  so  high  a  degree  as  the  others ; 
and  the  inequalities  in  point  of  real  strength  be- 
tween them  have  been  made  up  by  the  magic  of 
dignity. 

Thus,  the  king,  who  alone  forms  one  part  of  the 
legislature,  has  on  his  side  the  majesty  of  the  kingly 
title  :  the  two  houses  are,  in  appearance,  no  more 
than  councils  entirely  dependent  on  him  ;  they  are 
iwund  to  follow  his  person  ;  they  only  meet,  as  it 
Beems,  to  advise  him  ;  and  never  address  him  but 
in  the  most  solemn  and  respectful  manner. 

As  the  nobles,  who  form  the  second  order  of  the 
legislature,  bear,  in  point  both  of  real  weight  and 
numbers,  no  proportion  to  the  body  of  the  people,* 
they  have  received,  as  a  compensation,  the  advan- 
tage of  personal  honours,  and  of  an  hereditary  title. 

Besides,  the  established  ceremonial  gives  to  their 

^_     *  It  is  for  want  of  Laving  duly  considered  tbis  subject,  tlint  M. 
Bousaesu  cKulaims  somewhere  against  those  who,  when  they  speak 
r  the   geaenU  estates  of  France, "  dare  lo  call  the  people  the 
third  estate."     At  Rome,  wbere  all  the  order  we  mention  was  in- 
^cned, — where  the  Jiucei  were  laid  at  the  feet  of  the  people, — and 
rhere  the  tribunes,  whose  function,  like  that  of  the  king  of  England, 
us  to  oppose  the  establishment  of  new  laws,  were  only  a  subordi- 
&te  kind  of  magistracy, — many  disorders  followed.     In  Sweden, 
nd  in  Scotland  (before  the  union),  faults  of  another  kind  prevailed: 
1  the  former  kingdom,  for  insionce,  an  ovei^'own  body  of  two  ihoii- 
md  nohk>3  frequently  overruled  both  king  and  people. 
o  2 
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mmeaMj  a  great  fn-eminenoe  orcr  thai  of  Ab  re- 
presentatirei  of  the  people.  Ther  are  the  Mpper 
hooiey  and  dke  othen  are  the  terer  hooM.  Tkej 
are  in  a  more  tfedal  manner  coosidaed  as  the 
hinges  eonncil ;  and  it  is  in  the  plaee  wh«e  thej 
amemble  Uiat  his  throne  is  placed. 

When  the  king  comes  to  the  parliament,  the 
commons  are  sent  for,  and  make  their  appearance  at 
the  bar  of  the  house  of  lords.  It  is  moreor^  he- 
fore  the  lords,  as  before  their  judges,  that  the  com* 
mons  bring  their  impeachments.  When,  after 
passing  a  bill  in  their  own  house,  thej  send  it  to 
the  lords  to  desire  their  concurrence,  thej  always 
order  a  number  of  their  own  members  to  accom- 
pany it  :*  whereas  the  lords  send  down  their  bills 
to  them,  only  by  some  of  the  assistants  of  their 
house.f  When  the  nature  of  the  alterations  which 
one  of  the  two  houses  may  wish  to  make  in  a  bill 
sent  to  it  by  the  other,  renders  a  conference  be- 
tween them  necessary,  the  deputies  of  the  commons 
to  the  committee,  which  is  then  formed  of  members 
of  both  houses,  are  to  remain  uncovered.  Lastly, 
those  bills  which  (in  whichever  of  the  two  houses 
they  have  originated)  have  been  agreed  to  by  both, 

*  The  speaker  of  the  house  of  lords  must  come  down  firom  the 
woolpack  to  receive  the  bills  which  the  members  of  the  oommoos 
briog  to  their  house. 

t  llie  twelve  judges  ^^  and  the  masters  in  chancery.  There 
is  also  a  ceremonial  established  ^ith  regard  to  the  manner  and 
marks  of  respect,  with  which  those  two  of  them,  who  are  sent  with 
a  bill  to  the  commons,  are  to  deliver  it 


'«7  Now  fifteen. — See  note  38,  page  69. — Editor. 
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mu8t  be  deposited  in  the  house  of  lords,  there  to 
remain  till  the  royal  pleasure  is  signified. 

Besides,  the  lords  are  members  of  the  legislature 
by  virtue  of  a  right  inherent  in  their  persons  ;  and 
they  are  supposed  to  sit  in  parliament  on  their 
own  account,  and  for  the  support  of  their  own 
interests.'*^  In  consequence  of  this  they  have  the 
privilege  of  giving  their  votes  by  proxi/  ;•  and, 
when  any  of  them  dissent  from  the  resolutions  of 
their  house,  they  may  enter  a  protest  against  them, 
containing'  the  reasons  of  their  particular  opinion. 
In  a  word,  as  this  part  of  the  legislature  is  destined 
frequently  to  balance  the  power  of  the  people, 
what  it  could  not  receive  in  real  strength  it  has  re- 
ceived in  outward  splendour  and  greatness  ;  so  that, 
when  it  cannot  resist  by  its  weight,  it  overawes  by 
its  apparent  magnitude. 

In  fine,  as  these  various  prerogatives,  by  which 
the  component  parts  of  the  legislature  are  thus  made 
to  balance  each  other,  are  all  intimately  connected 
with  the  fortune  of  the  state,  and  flourish  and 
decay  according  to  the  vicissitudes  of  public  pros- 
perity or  adversity,  it  thence  follows,  that,  though 
differences  of  opinion  may  sometimes  take  place 
between  those  parts,  there  can  scarcely  arise  any 
when  the  general  welfare  is  really  in  question. 
And  when,  to  resolve  the  doubts  that  may  arise  on 
political  speculations  of  tbia  kind,  we  cast  our  eyea 


•  The 
selves  proxi 


„  „„,^  ..„.  tlittt  privilege,  because  they  u 
the  people.— See  Coke's  Inst.  4.  p.  41. 


"8  lliis   remark  is  njiplicable   to   the   English  peers,  but  n 
llic  rqtreseiitalive  peers  of  Scollaiu!  nuil  Ireland. — Editor. 
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va  tlie  ^^lafttf  of  tW  two  Ikmbb  im  a 
c^^'.A  </  jcsny  aoid  fifie  t^  aoBsBre  cf  ike 
viudk  IttTf;  bem  proposedL  <£  tkaat  vkidk  kave 
yirtiKidy  4Ubd  of  tlftOKf  viac^  lar^  bem  wjcrtti^  as 
W4rli  tffr  of  Um;  itrgxubezkU  ihax  hxre  hoem  UAjpA  om 
Uxli  odeSy  we  dudl  refzuiiii  coiiTiixscid  of  ^kt  fooA^ 
tmsi^  i4  the  priociplei  on  wLicb  tLe  Easi^ 


CHAPTER  IV. 

yi  Oiird  Admrdaut  peculiar  to  ityt  Engiish  Gih 
KernfyierU. —  T7ie  Business  of  proposing  Laocs^ 
OMifi^  in  tfte  Hands  oftlte  People^ 

A  rinuD  circuiustance,  which  I  propose  to  show  to 
be  peculiar  to  the  English  goTemment,  is  the  man- 
ner  in  which  the  respective  offices  of  the  three 
comp^inent  parts  of  the  legislature  hare  been  di- 
fidifidf  and  allotted  to  each  of  them. 

lu  tnfM  of  the  ancient  free  states,  the  share 
iA  the  people  in  the  business  of  legislation  was  to 
approve  or  reject  the  propositions  which  were  made 
to  them,  and  to  give  the  final  sanction  to  the 
Iaw«.  llie  function  of  those  persons  (or  in  general 
thr/(»e  bodies),  who  were  intrusted  with  the  ex- 
ecutive |K>wer,  was  to  prepare  and  frame  the  laws, 
and  then  to  propose  tbem  to  the  people  :  and, 
in  a  word,  they  possessed  that  branch  of  the  le- 
gislative power  which  may  be  called  the  initiative. 
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that  18,  the  prerogBiive  of  putting  that  power  in 
action.* 

This  initiative^  or  exclusive  right  of  proposing  in 
legislative  assemblies,  attributed  to  the  magistrates, 
is  indeed  very  useful,  and  perhaps  even  necessary, 
in  states  of  a  republican  form,  for  giving  a  perma- 
nence to  the  laws,  as  well  as  for  preventing  the 
disorders  and  struggles  for  power  which  have  been 
mentioned  before ;  but,  upon  examination,  we  shall 
find  that  this  expedient  is  attended  with  inconve- 
niences of  little  less  magnitude  than  the  evils  it  is 
meant  to  remedy. 

These  magistrates,  or  bodies,  at  first  indeed  ap- 
ply frequently  to  the  legislature  for  a  grant  of  such 
branches  of  power  as  they  dare  not  of  themselves 
assume,  or  for  the  removal  of  such  obstacles  to  their 

*  This  power  of  previously  considering  and  approving  such  laws 
as  were  afterwards  to  he  propounded  to  the  people,  was,  in  the  first 
times  of  the  Roman  repuhlic,  constantly  exercised  by  the  senate  : 
laws  were  made,  populi  jussu,  ex  auctoritate  senatils.^^  Even  in 
cases  of  elections,  the  previous  approbation  and  auctoritas  of  the 
senate,  with  regard  to  those  persons  who  were  offered  to  the 
suflfrages  of  the  people,  were  required.  Turn  enim  non  gerehat  is 
magistratum  qui  ceperai  si  patres  auctores  non  erant  /acti*^^ 
Cic.  pro  Plancio,  3. 

At  Venice  the  senate  also  exercises  powers  of  the  same  kind,  with 
regard  to  the  grand  council  or  assembly  of  the  nobles.*^^     In  the 


129  By  command  of  the  people,  with  the  authority  of  the  senate. 
— Editor. 

130  por  then  even  the  man  who  had  been  elected  to  a  magisterial 
office  did  not  administer  it,  unless  sanctioned  by  the  previous  autho- 
rity of  the  senate. — Editor. 

1^*  At  the  time  our  author  wrote,  Venice  was  an  independent 
republic  ;  it  is  now  united  to  Austria. — Editor. 
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growing  authoritj  as  they  do  not  jet  think  it  safe 
for  them  peremptorily  to  set  aside.  Bat  wh^i 
their  authority  has  at  length  gained  a  sufficient  de- 
gree of  extent  and  stability,  as  farther  manifesta- 
tions of  the  will  of  the  legislature  could  then  only 
create  obstructions  to  the  exercise  of  their  power, 
they  begin  to  consider  the  legislature  as  an  enemy 
whom  they  must  take  great  care  never  to  rouse. 
They  oonsequently  convene  the  assembly  of  the 
people  as  seldom  as  they  can.  When  they  do  it» 
they  carefully  avoid  proposing  any  thing  favourable 
to  public  liberty.  They  soon  even  entirely  cease 
to  convene  the  assembly  at  all ;  and  the  people, 
after  thus  losing  the  power  of  legally  asserting  their 
rights,  are  exposed  to  that  which  is  the  highest  de- 
gree of  political  ruin,  the  loss  of  even  the  remem- 
brance of  them,  unless  some  direct  means  are 
found,  by  which  they  may  from  time  to  time  give 
life  to  their  dormant  privileges  ;  means  which  may 

canton  of  Bern,  all  propositions  must  be  discussed  in  the  little 
council,  which  is  composed  of  twenty -seven  membera,  before  they 
are  laid  before  the  council  of  the  two  hundred,  in  whom  resides  the 
sovereignty  of  the  whole  canton.  And,  in  Geneva,  the  law  is,  "  that 
"  nothing  shall  be  treated  in  the  general  council  or  assemh\y  of  the 
"  citizens,  which  has  not  been  previously  treated  and  approved  in 
**  the  council  of  the  two  hundred :  and  that  nothing  shall  be  treated 
"  in  the  twj  hundred  which  has  not  been  previously  treated  and 
"  approved  in  the  council  of  the  twenty-Jive.^^ 


'^  Geneva  has  since  lost  her  independence  and  ancient  govern- 
ment ;  for  many  years,  to  the  time  of  the  expulsion  of  Buonaparte 
in  1814,  itfonned  a  department  of  France;  on  the  12th  Septem- 
ber in  that  year,  it  was  admitted  a  member  of  the  Swiss  con- 
federation.— Editor. 
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be  found,  und  succeed  pretty  well  in  small  Etate^, 
where  provisions  can  more  easily  be  made  to 
answer  tbeir  intended  ends  ;  but,  in  states  of  con- 
siderable extent,  bave  always  been  found,  in  tbe 
event,  to  give  rise  to  disorders  of  the  same  kind 
with  those  which  were  at  first  intended  to  be  pre- 
Tented. 

But  as  the  capital  principle  of  the  English  con- 
stitution totally  differs  from  that  which  forms  the 
basis  of  republican  governments,  so  it  is  capable  of 
procuring  to  tbe  people  advantages  that  are  to  be 
found  unattainable  in  the  latter.  It  is  the  people 
in  England,  or  at  least  those  who  represent  them, 
who  possess  the  initiatioe  in  legislation,  that  is  to 
say,  who  perform  the  office  of  framing  laws  and 
proposing  them.  And  among  the  many  circum- 
stances in  tbe  English  government,  wliicb  would 
appear  entirely  new  to  the  politicians  of  antiquity, 
that  of  seeing  the  person  intrusted  with  the  execu- 
tive power  bear  that  share  in  legislation  which  they 
looked  upon  as  being  necessarily  the  lot  of  the 
people,  and  the  people  enjoy  that  which  they 
thought  the  indispensable  otiice  of  its  magistrates, 
would  not  certainly  be  tbe  least  occasion  of  their 
surprise. 

I  foresee  tbat  it  will  be  objected,  that,  as  the 
king  of  England  has  the  power  of  dissolving,  and 
even  of  not  calling  parliaments,  be  Is  hereby  pos- 
sessed of  a  prerogative,  wbicb,  In  fact,  is  the  same 
with  that  which  I  have  just  now  represented  as 
being  so  dangerous. 

To  tills  I  answer,  tbat  all  circumstances  ought 
to  be    combined.       Duubtless,    if  tbe    cruwn   had 
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been  under  no  kind  of  dependence  wbaterer  on 
the  people,  it  would  long  since  hare  fineed  itself 
from  the  obligation  of  calling  their  repreeentatiTes 
together ;  and  the  British  parliament^  like  the  na- 
tional assemblies  of  sereral  other  kingdoms,  would 
most  likelT  ha^e  no  existence  now,  except  in  his- 
tory. 

But,  as  we  hare  above  seen,  the  necessities  of 
the  state,  and  the  wants  of  the  sovereign  himself, 
put  him  under  a  necessity  of  having  frequent  re- 
course to  his  parliament ;  and  then  the  difference 
may  be  seen  between  the  prerogative  of  not  calling 
an  assembly,  when  powerful  causes  nevertheless 
render  such  a  measure  necei^sary,  and  the  exclusive 
right,  when  an  assembly  is  convened,  of  proposing 
laws  to  it. 

In  the  latter  case,  though  a  prince,  let  us  even 
suppose,  in  order  to  save  appearances,  might  conde- 
scend to  mention  any  thing  besides  his  own  wants, 
it  would  be  at  most  to  propose  the  giving  up  of 
some  branch  of  his  prerogative  upon  which  he  set 
no  value,  or  to  reform  such  abuses  as  his  inclination 
does  not  lead  him  to  imitate  ;  but  he  would  be  very 
careful  not  to  touch  any  points  which  might  mate- 
rially affect  his  authority. 

Besides,  as  all  his  concessions  would  be  made,  or 
appear  to  be  made,  of  his  own  motion,  and  would 
in  some  measure  seem  to  spring  from  the  activity 
of  his  zeal  for  the  public  welfare,  all  that  he  might 
offer,  though  in  fact  ever  so  inconsiderable,  would 
bo  represented  by  him  as  grants  of  the  most  impor- 
tant natiircy  and  for  which  be  expects  the  highest 
gratitude.      Lastly,  it  would  also  be  his  province 


OF    KNQLAND.  SOS 

to  make  restrictions  and  exceptions  to  lavrs  thus 
proposed  by  himself;  he  would  also  be  the  person 
who  would  choose  the  words  to  express  them,  and 
it  would  not  be  reasonable  to  expect  that  he  would 
give  himself  any  great  trouble  to  avoid  all  am- 
biguity.* 

But  the  parliament  of  England  is  not,  as  we 
said  before,  bound  down  to  wait  passively  and  in 
silence  for  such  laws  as  the  executive  power  may 
condescend  to  propose  to  them.  At  the  opening 
of  every  session,  they  of  themselves  take  into  their 
hands  the  great  book  of  the  state ;  they  open  all 
the  pages,  and  examine  every  article. 

When  they  have  discovered  abuses,  they  proceed 
to  inquire  into  their  causes  : — when  these  abuses 
arise  from  an  open  disregard  of  the  laws,  they  en- 
deavour to  strengthen  them ;  when  they  proceed 
from  their  insufficiency,  they  remedy  the  evil  by 
additional  provisions.'^ 

^  In  the  beginning  of  the  existence  of  the  house  of  commons, 
bills  were  presented  to  the  king  under  the  form  o{ petitiofis.  Those 
to  which  the  king  assented  were  registered  among  the  rolls  of  par- 
liament, with  his  answers  to  them ;  and  at  the  end  of  each  parUa- 
ment  the  judges  formed  them  into  statutes.  Several  abuses  hav- 
ing crept  into  that  method  of  proceeding,  it  was  ordained  that  the 
judges  should  in  future  make  the  statute  before  the  end  of  every 
session.'  Lastly,  as  even  that  became,  in  process  of  time,  insuffi- 
cient, the  present  method  of  framing  bills  was  established :  that  is 
to  say,  both  houses  now  frame  the  statutes  in  the  very  form  and 
words  in  which  they  are  to  stand  when  they  have  received  the 
royal  assent. 

f  No  popular  assembly  ever  enjoyed  the  privilege  of  starting, 
canvassing,  and  proposing  new  matter,  to  such  a  degree  as  the 
English  commons.  In  France,  when  their  General  Eistates  were 
allowed  to  sit,  their  remonslrances  were  little  regaided;  and  still 
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Nor  do  they  proceed  with  less  regularity  aud 
freedom,  in  regard  to  that  important  object,  eiib- 
eidies.  They  are  to  be  the  sole  judges  of  the 
quantity  of  them,  as  well  as  of  the  ways  and 
means  of  raising  them ;  and  they  need  not  come 
to  any  resolution  with  regard  to  them  till  they  see 
the  safety  of  the  subject  completely  provided  for. 
In  a  word,  the  making  of  laws  is  not,  in  such  an 
arrangement  of  things,  a  gratuitoun  contract,  in 
which  the  people  are  to  take  just  what  is  given 
them,  and  as  it  is  given  them  : — it  is  a  contract, 
in  which  they  buy  and  pay,  and  in  which  they  them- 

less  regard  tould  the  particular  Estates  of  die  provinces  expect. 
In  Sweden,  the  power  of  proposing  new  subjects  wag  lodged  in  an 
iwsembly  called  the  secret  committee,  composed  of  nobles,  and  a 
few  of  the  clei^y ;  and  is  now  possessed  by  the  king.  In  Scotland, 
until  Uie  Uhwh,  oil  propoHitioDs  to  he  laid  before  ihe  parliameDt 
were  lo  he  framed  by  the  persons  culled  the  lords  of  the  articlet. 
In  regard  lo  Irelond,"^  all  bills  must  be  prepared  by  llie  king  in  his 
privy  council,  and  are  to  be  laid  before  rhe  parliament  by  the  lord- 
lieutenant,  for  their  assent  or  dissent :  only  they  are  allowed  to 
discuss,  among  ihem,  what  they  cull  heads  of  a  bill,  which  the 
lord-lieu  tenant  is  desired  afterwards  lo  transmit  U>  the  king,  who 
selects  out  of  (hcui  what  clauses  lie  thinks  jiroper,  or  sets  the  whole 
aside  ;  and  is  not  eiqiccted  lo  give,  at  any  time,  a  precise  answer  lo 
them.  And,  in  republicaji  governments,  magistrates  are  never  at 
rest  till  they  have  entirely  secured  to  themselves  the  important 
privilege  of  jtropoting  :  nor  does  this  follow  merely  from  their  aui- 
biiion  ;  it  is  also  the  conse(|uence  of  the  situation  they  arc  in,  from 
the  principles  of  that  mode  of  government. 


"'  Ireland,  by  an  exertion  of  energy  during  the  heat  i 
the  American  war,  recovered  her  freedom  from  the  dominion  i 
Great  Britain,  and  heeame  a  separate  stale,  though  under  the  some 
monarch.  From  that  time  uutil  the  union  of  the  two  kingdoms  is 
IROI,  her  |iarliumem  was  as  free  us  that  of  Great  Britain,  and  exer- 
eised  similur  functions  and  powers, — Editor. 
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selves  settle  the  different  conditions,  and  furnieK 
the  words  to  express  them. 

The  Englieh  parliament  have  given  a  still  greater 
fKtent  to  their  advantages  on  so  important  a  sub- 
ject. They  have  not  only  secured  to  themselves  a 
right  of  proposing  laws  and  remedies,  but  they 
have  also  prevailed  on  the  executive  power  to  re- 
nounce all  claim  to  do  the  same.  It  is  even  a 
constant  rule,  that  neither  the  king  nor  his  privy 
council  can  make  any  amendments  in  the  hills 
preferred  by  the  two  houses  ;  but  the  king  is  merely 
to  accept  or  reject  tlieni  ;  a  provision  this,  which, 
if  we  pay  a  little  attention  to  the  subject,  we  shall 
find  to  have  been  also  necessary  for  completely  se- 
curing the  freedom  and  regularity  of  the  parlia- 
mentary deliberations.* 

I  indeed  confess,  that  it  seems  very  natural,  in 
the  modelling  of  a  state,  to  intrust  this  very  im> 
portant  office  of  framing  laws  to  those  persons  who 
may  be  supposed  to   have  before  acquired  experi- 


•  The  king,  inileed,  at  limest,  sends  messages  to  either  house ; 
■nd  nobody,  I  think,  can  wish  lliat  no  uieauB  o(  iatercourse  should 
exist  between  bim  and  his  parliaineiit.  But  iheae  messages  are 
always  expressed  in  very  general  words:  they  are  only  :nade  to 
denre  tbe  house  to  lake  certain  subjects  into  their  consideruuou: 
DO  particular  articles  or  clauses  are  exprewed ;  the  commons  are 
not  W  declare,  at  any  settled  time,  a  solemn  acceptance  or  rejection 
of  tbe  proposition  made  by  ibe  king ;  and,  in  short,  the  house 
follow  the  same  mode  of  proceeding,  with  respect  to  such  nies- 
■ages,  as  ihey  usually  do  in  regard  to  petitions  presented  by  piivate 
indiriduals.  Some  member  makes  a  motion  upon  tbe  subject  eX' 
pressed  in  the  king's  message :  a  bill  is  framed  in  tbe  usual  way : 
it  may  be  dropped  at  every  stage  of  it ;  and  it  is  never  tbe  pro- 
posal of  the  cronn,  but  the  motions  of  some  of  their  own  member. 
which  tbe  house  discuss,  and  finally  accept  or  reject. 
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ence  and  wisdom  in  the  management  of  public 
affairs.  But  events  have  unfortunately  demon- 
Btrated,  that  public  employments  and  power  im- 
prove the  understanding'  of  men  in  a  less  degree 
tban  they  pervert  their  views  ;  and  it  has  been 
found  in  the  issue,  that  the  effect  of  a  regulation 
which,  at  first  sight,  seems  eo  perfectly  consonant 
with  prudence,  is  to  confine  the  people  to  a  mere 
passive  and  defensive  share  in  the  legislation,  and 
to  deliver  them  up  to  the  continual  enterprises  of 
those  who,  at  the  same  time  that  they  are  under 
the  greatest  temptations  to  deceive  tbeni,  possess 
the  most  powerful  means  of  effecting  it. 

If  we  cast  our  eyes  on  the  history  of  the  ancient 
governments,  in  those  times  when  the  persons  in- 
trusted with  the  executive  power  were  still  in  n 
state  of  dependence  on  the  legislature,  and  conse- 
quently were  frequently  obliged  to  have  recourse 
to  it,  we  shall  see  almost  continual  instances  of 
selfish  and  insidious  laws  proposed  by  them  to  the 
assemblies  of  the  people, 

And  those  men,  in  whose  wisdom  the  law  had 
at  first  placed  so  much  confidence,  became,  in  the 
issue,  so  lost  to  all  sense  of  shame  and  duty,  that 
when  arguments  were  found  to  be  no  longer  suffi- 
cient, they  bad  recourse  to  force  ;  the  legislative 
assemblies  became  so  many  fields  of  battle,  and  their 
power  a  real  calamity. 

I  know  very  well,  however,  that  there  are  other 
important  circumstances  besides  those  I  have  just 
mentioned,  which  would  prevent  disorders  of  this 
kind  from  taking  place  in  England.*     But,  on  the 

*  I  particularly  nienn  hero    the  cirtiiinaianot'  of  llie  people 
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other  hand,  let  us  call  to  mind  that  the  person  who, 
in  England,  is  invested  with  the  executive  authority, 
unites  in  himself  the  whole  public  power  and 
majesty.  Let  us  represent  to  ourselves  the  great 
and  sole  magistrate  of  the  nation  pressing  the  ac- 
ceptance of  those  laws  which  he  had  proposed,  with 
a  vehemence  suited  to  the  usual  importance  of  his 
designs,  with  the  warmth  of  monarchical  pride, 
which  must  meet  with  no  refusal,  and  exerting  for 
that  purpose  all  his  immense  resources. 

It  was  therefore  a  matter  of  indispensahle  ne- 
cessity, that  things  should  be  settled  in  England  in 
the  manner  they  are.  As  the  moving  springs  of 
the  executive  power  are,  in  the  hands  of  the  king, 
a  kind  of  sacred  depositum,  so  are  those  of  the 
legislative  power  in  the  hands  of  the  two  houses. 
The  king  must  abstain  from  touching'  them,  in  the 
same  manner  as  all  the  subjects  of  the  kingdom  are 
bound  to  submit  to  his  prerogatives.  When  he 
sits  in  parliament,  he  has  left,  we  may  say,  his 
executive  power  without  doors,  and  can  onlyasaent 
or  dissent.  If  the  crown  had  been  allowed  to  lake 
an  active  part  in  the  business  of  making  laws,  it 
would  soon  have  rendered  useless  the  other  branches 
of  the  legislature. 

having  eBiively  delegated  ilieir  jiower  lo  (heir  representatives  :  tlie 
conseqaences  of  whicli  insliliition  will  be  discussed  in  the  next 
chapter. 
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CHAPTER  V. 


In  which  an  Inquiry  is  made,  whether  it  would 
be  an  Advantage  to  public  Liberty,  that  tlie 
Laws  should   be   enacted  by  the  yhtes   of  the 

•  •  People  at  large.  -v  *"i'  >'• 

But  it  will  be  said,  whatever  may  be  the  wisdom 
of  the  English  laws,  how  ^reat  soever  their  pre- 
cautions may  be  with  regard  to  the  safety  of  the 
individual ;  the  people,  as  they  do  not  themselves 
expressly  enact  them,  cannot  be  looked  upon  as  a 
free  people.  The  author  of  the  Social  Contract 
carries  this  opinion  even  farther  :  he  says,  that, 
"  though  the  people  of  England  think  they  are  free, 
"  they  are  much  mistaken  ;  they  are  so  only  during 
"  the  election  of  members  for  parliament :  as  soon 
"  as  these  are  elected,  the  people  are  slaves — they 
"  are  nothing."* 

Before  I  answer  this  objection,  I  shall  observe 
that  the  word  liberty  is  one  of  those  which  have 
been  most  misunderstood  or  misapplied. 

Thus,  at  Rome,  where  that  class  of  citizens  who 
were  really  masters  of  the  state,  were  sensible  that 
a  lawful  regular  authority,  once  trusted  to  a  single 
ruler,  would  put  an  end  to  their  tyranny,  they 
taught  the  people  to  believe,  that,  provided  those 
who  exercised  a  military  power  over  them,  and 
overwhelmed  them  with  insults,  went  by  the  names 
of    consules,     dictntores,  patricii,   nobiles,"*   in    a 

•  See  M.  Roiisaeau's  Social  Contract,  chap.  xv. 
■"  ConaiilB,  diclators,  patricians,  nobles. — Ruitor, 
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word,  by  any  other  appellation  than  that  horrid 
one  of  Tex,  they  were  free,  and  that  such  a  valuable 
situation  must  be  preferred  at  the  price  of  every 
calamity. 

In  the  saoie  uiaiiner,  certain  writere  of  tlie  pre- 
sent age,  misled  by  their  inconsiderate  admiration 
of  the  governments  of  ancient  times,  and  perhaps 
also  by  a  desire  of  presenting  lively  contrasts  to 
what  they  call  the  degenerate  manners  of  our  mo- 
dern times,  have  cried  uji  the  governments  of  Sparta 
and  Rome,  as  the  only  ones  tit  for  us  to  imitate. 
In  their  opinions,  the  only  proper  employment  of 
a  free  citizen  is,  to  he  either  incenxantltf  assembled 
in  the  forum,  or  preparing  for  war.  lieing  valiant^ 
inured  to  Unnhhips,  inflamed  with  an  ardent  love 
of  one*»  coiintri/,  which  is,  after  nil,  nothing  more 
than  an  ardent  desire  of  iiijiiring  all  mankind  for 
the  sake  of  tliat  society  of  which  we  are  members, 
-^ and  with  an  ardent  love  of  glory,  which  is  like- 
wise nothing  more  than  an  ardent  desire  of  com- 
mitting slaughter,  in  order  to  make  afterwards  a 
boast  of  it, — have  appeared  to  these  writers  t')  be 
the  only  social  qualifications  worthy  of  our  eeteeiii, 
and  of  the  enconragement  of  lawgivers.'  And 
while,  in  order  to  support  such  opinions,  they  have 
used  a  profusion  of  exaggerated  expressions  with- 
out any  distinct  meaning,  and  perpetually  repeated, 
though  without  detining  them,  the  words  daslardli- 
next,  corruption,  greatness  of  soul,  and  virtue,  they 
have  not  once  thought  of  telling  us  the  only  thing 


'  I  have  UBfil  ull  ibe 
I  %hicli  they  were  used  in 
I'lv  moit  of  tlif  n-ritcrs  « 


ahove  exjiresKioiis  in  the  same  sense  i 
le  uncienl  orainnii wealths,  and  sIJll  ar 
0  dwcribe  ihfir  j;overiiiiieiilfl. 


a^  ZWL    OiffSTTTnTair^ 


Xor.  wiS»  tiipr  hxw^  lixas  3ta?3jg«>fhMftdcd  tike 

Wttvr  vaiersQc^  Of  im^  csni  <i  tW  particiilar 
wtim>c!«WF  ^f  wtiidk  libf^  ^r-er>^  to  he  reflated. 
Tkey  wvre  ^ail^mM  v^efK  I3»^]r  5;i  v  tiit  kw^  who 
Fiairr  su^mnM  cvvry  tuatr  ia  t^^^  sttbr,  al  times 
f€ik€«M  eke  iSiKCNry  opnawttT  c(f  ;esMiUii^  tlie 

f«h  tkefli ;  »»i  tke  ser^  ^riraicr  ci  rotes,  wider 
SBT  dkadraatat;^  is  tke  i«tii^  at  ^lia?  U^m, 
and  kow  Kock  ^oerer  tktf  liw'  mifiit  afterwards 
ke  ne^l^cted  tk^  w:ts  tkoB^  pcvi^nd^d  to  kare  keen 
■lade  in  cobiibo^  ka$  appeared  to  tkoi  to  be 
fik^tr. 

Bot  ikcise  writers  ar^  sinvuii^t  in  tke  r^kt: 
a  man  wko  contributes  by  kk  rote  to  tke  passii^ 
of  a  law,  kas  bimself  made  tke  law ;  in  oberin?  it, 
ke  obeys  kimself ; — ke  tkerefore  is  free,  A  |^T 
cm  wmtk,  and  notbin?  more.  Tke  indiridoal  wbo 
kas  roled  in  a  popular  le^islatire  assembir  bas  not 
made  tbe  law  that  kas  passed  in  it ;  be  bas  onlj 
contributed,  or  seemed  to  contribute,  towards  en« 
acting  it,  for  his  thousandth,  or  eren  ten  thou- 
sandth, share  ;  he  has  bad  no  opportunitr  of  making 
his  objections  to  the  proposed  law,  or  of  canrass- 
ing  it  or  of  propo^ng  restrictions  to  it ;  and  he  has 
onlj  been  allowed  to  express  his  assent  or  dissent. 
\l  hen  a  law  bas  passed  agreeably  to  his  vote,  it  is 
not  as  a  consequence  of  this  his  vote  that  his  will 
happens  to  take  place ;  it  is  because  a  number  of 
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oilier  men  have  accidentally  thrown  tliemselves  uii 
the  same  side  with  him  ; — when  a  law  contrary  to 
bis  intentions  is  enacted,  he  must  nevertheless  suh- 
mitto  it. 

This  is  not  all ;  for  though  we  should  suppose 
that  to  give  a  vote  is  the  essential  constituent  of 
liberty,  yet  such  liberty  could  only  be  said  to  last 
for  a  single  moment,  after  which  it  becomes  neces- 
sary to  trust  entirely  to  the  discretion  of  other 
persons;  that  is,  according  to  this  doctrine,  to  be 
no  longer  free.  It  becomes  necessary,  for  instance, 
for  the  citizen  who  has  given  his  vote,  to  rely  on 
the  honesty  of  those  who  collect  the  suffrages  ;  and 
more  than  once  have  false  declarations  been  made 
of  them. 

The  citizen  must  also  trust  to  other  persons  for 
the  execution  of  those  things  which  have  been  re- 
solved upon  in  common:  and  when  the  assembly 
shall  have  separated,  and  he  shall  5nd  himself 
alone,  in  the  presence  of  the  men  who  are  invested 
with  the  public  power,  of  the  consuls  for  instance, 
or  of  the  dictator,  he  will  have  but  little  security 
for  the  continuance  of  his  liberty,  if  he  has  only 
that  of  having  contributed  by  bis  suffrage  towards 
enacting  a  law  which  they  are  determined  to 
'Select. 

What  then  is  liberty  ? — Liberty,  I  would  answer, 
80  far  as  it  is  possible  for  it  to  exist  in  a  society  of 
beings  whose  interests  are  almost  perpetually  op- 
posed to  each  other,  consists  in  this,  that  every  man, 
while  he  respects  the  persons  of  others,  and  allows 
tkent  quietly  to  enjoy  the  produce  of  their  industry, 
L  he  certain  himself  likewise  to  enjoy  the  prothice  of 
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his  oirn  imltjstty,  and  I/tat  hig  person  he  also  secure. 
But  to  contribtite  by  one's  suifrag'e  to  procare 
ibc'se  advantages  to  llie  com ni unity, —  to  have  s 
sliare  in  establisliing'  that  order,  that  general  ar- 
rangement of  things  by  means  of  which  an  indi- 
vidual, lost  as  it  tvere  in  the  crowd,  \s  efl'ttctually 
protected  ; — to  lay  down  the  riilea  to  be  observed 
by  those  who,  being  invested  with  ft  considerable 
power,  are  charged  with  the  defence  of  individuals, 
and  provide  that  they  should  never  transgress 
them  ; — these  are  functions,  are  acts  of  government, 
but  not  constituent  parts  of  liberty. 

In  a  word ;  To  concur  by  one's  suffrage  in 
enacting  laws,  is  to  enjoy  a  share,  whatever  it  may 
be,  of  power  :  to  live  in  a  state  where  the  laws  are 
equal  for  all,  and  sure  to  be  executed  (whatever 
may  be  the  means  by  which  these  advantages  are 
attained),  is  to  be  free. 

Be  it  so  :  we  grant  that  to  give  one's  suffrage  is 
not  liberty  itself,  but  only  a  mean  of  procuring  it, 
and  a  mean  too  which  may  degenerate  to  mere 
form  ;  we  grant  also,  that  other  expedients  might 
be  found  for  that  purpose  ;  and  that  for  a  man  to 
decide  that  a  state  witli  whose  government  and  in- 
terior administation  be  is  unacquainted,  is  a  state 
in  which  the  people  are  slaves,  ore  nothing,  merely 
because  the  comitia  of  ancient  Rome  are  no  longer 
to  be  met  with  in  it,  is  a  somewhat  precipitate  de- 
cision. Yet  many,  perhaps,  will  continue  to  think 
that  liberty  would  be  much  more  complete,  if  the 
people  at  large  were  expressly  called  upon  to  give 
their  opinion  concerning  the  particular  provisions 
by  which  it  is  to  be  secured,  and  that  the  English 
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lilW-«,  fur  instaiicp,  if  tlii^v   were   inadp  by   the   siif- 

f  frog'es  of.  all,  would  lie  wiser,  more  e<]uitutiW,  iind, 

I  above  all,  more  likely  to  be  exeuiiteil.      To  tliia 

[  objection,  wbich  i>*  cortaiiily  specious,  1  sliull  endea- 

votir  to  give  nii  iinswer. 

If,  in  tlie  Brst  formation  of  a  civit  society,  tlie 
only  care  to  be  Uiken  was  tbat  of  establi<)l)ing', 
once  for  all,  the  several  duties  wbicli  every  indi- 
TJdoal  owes  to  otliera  and  to  the  state  ;~ if  thoee 
1  who  are  intrusted  with  the  care  of  procuring'  the 
performance  of  these  duties,  bad  neither  any  am- 
bition, nor  any  other  private  passions,  which  such 
employment  might  put  in  motion,  and  furnish  tlie 
means  of  gratifying:— in  a  word,  if,  looking  upon 
tlieir  function  as  a  mere  task  of  duty,  lliey  were 
never  tt-mpted  to  deviate  from  the  intentions  o£ 
those  who  had  appointed  them:  — I  confess  that, 
in  fiuch  a  case,  there  iriiglit  be  no  inconvenience  in 
allowing  every  individual  to  have  a  share  in  the 
I  government  of  the  community  of  which  he  is  a 
member ;  or  rather,  I  ought  to  say,  in  such  a 
I  society,  and  among  such  beings,  there  would  be  no 
occasion  for  any  government. 

I  But  experience  teaches  us  that  many  more  pre- 
cautions, indeed,  are  necessaiy  to  oblige  men  to  be 
just  towards  each  other  ;  nay,  the  very  first  es- 
pedients  that  may  be  expected  to  conduce  tO;8iicb 
I  an  end,  supply  the  most  fruitful  source  of  the  evils 
!  which  are  proposeil  to  he  prevented.  Those  laws 
which  were  Intendetl  to  be  equal  for  all,  are  soon 
Warped  to  the  private  convenience  of  those  who 
have  been  made  the  administrators  of  them:  in- 
^itutcd  at  first  (or  the  protection  of  all,  they  soou 
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are  made  only  to  defend  the  usurpations  of  a  few  ; 
and,  as  the  people  continue  to  respect  them,  while 
those  to  whose  guardianship  they  were  intrusted 
make  little  account  of  them,  they  at  length  have  no 
oilier  fft'ect  than  tliat  of  supplying  the  want  of  real 
strength  in  those  few  who  have  contrived  to  place 
themselves  at  the  head  of  the  community,  and  of 
rendering  regular  and  free  from  danger  the  tyranny 
of  the  smaller  number  over  the  greater. 

To  remedy,  therefore,  evils  which  thus  have  a 
tendency  to  result  from  the  very  nature  of  things, 
— to  ohlige  those  who  are  in  a  manner  masters  of 
the  law,  to  conform  themselves  to  it, — to  render  in- 
effectual the  silent,  powerful,  and  ever-active  con- 
spiracy of  those  who  govern,  requires  a  degree  of 
knowledge,  and  a  spirit  of  perseverance,  which  are 
not  to  be  expected  from  the  multitude. 

The  greater  part  of  those  who  compose  this 
multitude,  taken  up  with  the  care  of  providing  for 
their  subsistence,  have  neither  sufficient  leisure, 
nor  even,  in  consequence  of  their  more  imperfect 
education,  the  degree  of  information  requisite  for 
functions  of  this  kind.  Nature,  besides,  who  is 
sparing  of  her  gifts,  has  bestowed  upon  only  a  few 
men  an  understanding  capable  of  the  complicated 
researches  of  legislation  :  and,  as  a  sick  man  trusts 
to  his  physician,  a  client  to  his  lawyer,  so  the 
greater  number  of  the  citizens  must  trust  to  those 
who  have  more  abilities  than  themselves  for  the  ex- 
ecution of  things,  which,  at  the  same  time  that  they 
so  materially  concern  them,  require  so  many  qualifi- 
cations to  perform  them  with  any  degree  of  suffi- 
ciency. 
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To  these  considerations,  of  themselves  so  ma- 
terial, anotber  must  be  added,  which  is,  if  pot^Bible, 
of  still  greater  weight.  This  is,  that  the  multitude, 
ia  consequence  of  their  being'  a  multitude,  are  in- 
capable of  coming'  to  any  mature  resolution. 

Those  who  compose  a  popular  assembly  are  not 
actuated,  in  the  course  of  their  deliberations,  by  any 
clear  and  precise  views  of  preeietit  or  positive  per- 
sonal interest.  As  they  see  tliemselves  lost,  as  it 
were,  in  the  crowd  of  those  wUo  are  called  upon  to 
exercise  the  same  function  with  themselves— as 
they  know  that  their  individual  votes  will  make  no 
change  in  the  public  resolutions,  and  that,  to  what- 
ever side  they  may  incline,  the  general  result  willne- 
vertbelees  be  the  name; — they  do  not  undertake  to 
inquire  how  far  the  things  proposed  to  them  agree 
with  the  whole  of  the  laws  already  in  being,  or 
with  the  present  circumstances  of  the  state,  because 
men  will  not  enter  upon  a  laborious  task,  when 
they  know  that  it  can  scarcely  answer  any  purpose. 

It  is,  however,  witli  dispositions  of  this  kind, 
and  each  relying  on  all,  that  the  assembly  of  the 
people  meet.  But,  as  very  few  among  them  have 
previously  considered  the  subjects  on  which  they 
are  called  upon  to  determine,  very  few  carry  along 
with  theni  any  opinion  or  inclination,  or  at  least 
any  inclination  of  their  own,  and  to  which  they  are 
resolved  to  adhere.  As,  however,  it  is  necessary 
at  last  to  come  to  some  resolution,  the  major  part 
of  them  are  determined  by  reasons  which  they 
would  blush  to  pay  any  regard  to  on  much  less 
serious  occasions.  An  unusual  sight,  a  change  of 
the  ordinary  phice  of  the  assembly,  a  sudden  dis- 
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turbuiice,  a  runioiir,  are,  amidst  the  general  want 
of  a  spirit  of  decision,  the  su^tens  ratio^  o(  tlie 
deternuDHtiun  of  the  greatest  part  ;•  and  from  tbis 
assemblage  of  separate  wills,  thus  formed  hastilr, 
and  without  reflection,  a  general  will  results,  which 
is  also  void  of  reflection. 

If,  amidst  these  disadvantages,  the  assembly 
were  left  to  themselves  and  nobody  had  an  interest 
to  lea«l  them  into  error,  the  evil,  though  very  great, 
would  not,  however,  be  extreme,  because  such  an 
assembly  never  being  called  upon  but  to  determine 
upon  an  affirmative  or  negative  (that  is,  only  having 
two  cases  to  choose  between),  there  would  be  an 
equal  chance  of  their  choosing  either  ;  and  it  migliC 
be  hoped  that  at  every  other  turn  tlipy  would  take 
the  right  side. 

But  tlie  combination  of  those  who  share  either 
in  the  actual  exercise  of  the  public  power,  or  in  its 
advantages,  do  not  thus  allow  themselves  to  sit 
down  in  inaction.  Thev  wake,  while  the  people 
aleep.  Entirely  taken  up  with  the  thoughts  of 
their  own  power,  they  live  but  to  increase  it. 
Deeply  versed  in  the  management  of  public  busi- 
ness, they  see  at  once  all  the  possible  conseijuences 
of  measures.  And,  as  tliey  have  the  exclusive  direc- 
tion of  the  springs  of  government,  they  give  rise,  at 

*  Kvfry  onu  kiiuna  ul'  liuw  much  importance  it  was,  in  ilic 
Ituuian  couilnoiiu'eallli,  U>  afliiFinble  llje  ]ie<>|ile  in  one  place  racbei: 
tliHn  anoilier.  In  order  u>  cljan^e  iiuiirelv  (he  iiuiui'e  of  ilieir  re- 
^iiliitiiiiiH,  it  wtu  often  sufficient  to  hi<le  from  iliem,  or  let  rlicm  see, 
rliu  Capitol, 

"*  Sufficient  nnsou. — Editor.  
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their  jtleasure,  to  every  incident  that  may  influenctf 
tbe  minds  of  a  multitude  who  are  not  OD  their 
guard,  and  wlio  vriilt  for  some  event  or  other  thai 
may  finally  determine  them. 

It  is  they  who  coovene  the  assembly,  and  dis* 
solve  it:  it  is  they  who  offer  propositions,  and 
make  speeches  to  it.  Ever  active  In  turning  to 
their  advantag'e  every  circumslance  that  happens 
they  equally  avail  themselves  of  tbe  tractableness 
of  the  people  during  public  calamities,  and  ita 
heedlessness  in  times  of  prosperity.  When  thin^ 
take  a  different  tnrn  from  wliat  they  expected, 
they  dismiss  the  assembly.  By  presenting-  to  it 
many  propos^ltions  at  once,  and  which  are  to  be 
voted  upon  in  the  lump,  they  hide  what  is  destined 
to  promote  their  own  private  views,  or  give  a  co- 
lour  to  it,  by  joining  it  with  things  wliicli  they 
know  will  take  bold  of  the  mind  of  the  people.* 
By  presenting,  in  their  speeches,  arguments  and 
facts  which  men  have  no  time  to  examine,  they 
lead  the  people  into  gross,  and  yet  decisive  errors  : 
and  the  common-places  of  rhetoric,  supported  by 
their  personal  influence,  ever  enabled  them  to  draw 
to  their  side  the  majority  of  votes. 

•  1 1  was  tlius  the  senate  al  Rome  assumed  to  itself  (he  power  of    | 
laying  taxes,    They  |)roniised,  in  tlie  time  of  the  war  against  iho    , 
Veienles,  lo  give  pay  to  such  citizens  as  would  enlist ;  and  to  tliat  , 
eiid  Uiey  esiablislied  a  tribute.     Tlie  people,  solely  taken  tip  with 
the  idea  of  not  going  to  war  al  ilieir  own  expense,  were  transporteS    I 
with  sn  much  joy,  that  they  crowded  at  ibe  door  of  ihe  Beniite,  and 
laying  hold  of  the  hands  of  the  senators,  called  them  their  fathers — 
Sihil  utiquam,  accrptum  a  plebe  tanto  gaudio  tradilur :    eottenr- 
Hum    Hague  ad   curiam   esse,    prehensalatijue  ereunlium   manu$, 
palm  vtte  njipeUatoi,  S^r.     Sec  Tit.  Liv.  hock  iv. 
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On  the  other  band,  the  few  (for  there  are,  after 
all,  some)  who,  having  meditnteil  on  the  proposed 
question,  see  the  consequences  of  the  decisive  step 
which  is  just  going  to  be  taken,  heing  lost  in  the 
crowd,  cannot  make  their  feeble  voices  to  he  heard 
amidst  the  universal  noise  and  confusion.  They 
have  it  no  more  in  their  power  to  stop  the  general 
motion,  than  a  man  in  the  midst  of  an  aruij,  on  a 
march,  has  it  in  his  power  to  avoid  marching.  In 
the  mean  time,  the  people  are  giving  the  suffrages  ; 
a  majority  appears  in  favour  of  the  proposal ;  it  is 
finally  proclaimed  as  the  general  will  of  all  j  and 
it  is  at  bottom  nothing  more  than  the  effect  of  the 
artifices  of  a  few  designing  men,  who  are  exulting 
among  themselves.* 

*  T  might  confinn  all  ihese  lliinga  by  Dumberless  instances  from 
ancient  history ;  but  if  I  uiny  be  aHgNTtHl,  in  this  cose,  to  Onvtr 
cxiLuijilcs  front  my  own  couiilry,  el  crUbrart  domeslica  facta,^* 
I  shall  relute  fuels  wLicL  will  be  tio  leas  to  the  jiurpnse. — In  Ge- 
neva, in  the  year  1 707,  a  lav  wns  tnaclcd,  that  a  guneral  nssetubly 
of  ihe  people  sliould  be  beUI  every  five  years,  to  treat  of  the  ailiiirs 
of  the  republic  :  but  the  uiagisiraies,  who  dreaded  those  assemblies, 
soou  obtained  Ircnn  the  citizens  ihcmsukcs  the  repeal  of  the  law; 
and  the  first  resolution  of  the  |)eop]e,  in  the  first  of  those  ]ieiiudical 
assemblies  (in  the  year  1712},  was  to  abohsh  tbeiu  for  ever.  The 
profound  secrecy  with  which  the  inugislnites  prepared  llieir  proposal 
to  the  citiiiens  on  tbut  subject,  and  llie  sudden  luauner  in  wbicli 
the  latter,  when  asseuibled,  were  acquninled  with  it,  and  mode  to 
give  their  votes  upon  it,  have  indeed  accounted  but  iuiperfeelly  for 
this  strange  delenuinaiJon  uf  the  people ;  and  the  consiemation 
ubich  seized  the  whole  assembly  when  ibe  result  of  the  suflroges 
was  jiToctaimed,  has  conlinned  many  in  the  opinion  Uiat  some 
unfair  means  bad  been  used.  I'he  whole  transaction  bos  been 
kept  secret  to  this  day  ;  but  the  common  opinion  on  this  subject, 

'^  And  lo  recoid  cvcula  familiar  to  me.'— Editor. 
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In  a  word,  tliose  who  are  acquainted  with  re- 
publican governments,  and,  in  general,  who  know 
the  manner  in  which  biisinoes  is  transacted  in  nu- 
merous assemblies,  will  not  scruple  to  affirm  that 
the  few  who  are  united,  who  take  an  active  part 

which  hasLeen  adopUitl  by  M.  Rousseau,  in  hie  Ltttrei  de  laMon- 
laifne,  is  Uiis :  The  mi^istrales,  it  is  said,  hod  privately  instructed 
the  setretaries  in  whose  ean  the  citizens  were  to  whisper  the  8uf- 
frages :  when  a  citizen  said  approbation,  he  was  understood  to 
approve  the  proposal  of  ibe  magistrates  :  when  he  said  rejection, 
he  was  nuderatood  to  reject  the  periodical  asteniblirs. 

In  tbe  year  1738,  tlie  citiisena  enacted  at  once  into  laws  a  small 
code  of  forty-four  articles,  hy  one  single  line  of  which  ibey  bound 
iberoseli-es  forever  to  elect  the  four  »yndics  (the  chiefs  of  the  coun- 
cil of  the  twenty-five)  out  of  the  members  oflhe  same  council; 
whereas  they  were  before  free  in  llieir  choice.  Tliey  at  that  time 
suffered  also  tbe  word  approned  lo  be  slipped  into  tbe  law  men- 
tioned in  the  note,  p.  200,  which  ivas  transcribed  from  n  former 
code ;  tbe  consequence  of  which  was  to  render  the  magistrates 
absolute  masters  of  tbe  legislature. 

The  citizens  had  ibus  been  successively  stripped  of  all  their 
political  rights,  and  had  little  more  left  to  them  than  the  pleosin-e 
of  being  called  a  soBereign  asucmblt/,  when  tbey  met  (which  idea, 
it  must  he  confessed,  prcscn-ed  among  lb  em  a  spirit  of  resistance 
which  it  would  have  been  dangerous  for  the  magistrates  lo  bave 
provoked  loo  far),  and  the  power  of  at  least  refuting  to  oleot  the 
four  syndics.  Upon  this  pririlege  tbe  citizens,  a  few  yeara  ago 
{i.a.  1760  to  17<i8),  made  their  last  stand  :  and  a  singular  con- 
junction of  circumstances  having  bappened  at  tbe  some  lime,  to 
raise  and  preserve  among  them,  during  three  years,  an  uncommon 
Bpii-it  of  union  and  iiersevcr;ince,  ihey  in  the  issue  succeeded,  in  a 
gtfM  measure,  to  repair  the  injuries  which  they  had  been  made  to 
do  to  (bemselves  for  two  hundred  years  and  more.  (A  total  change 
hat  tineo  thai  lime  been  effected  by  foreign,  forcet,  in  the  gorerit- 
neni  of  the  republic  (a.d.  1782),  npon  which  this  is  not  a  proper 
place  to  make  any  observation.)  '^ 


f  See  note  132,  page.  200. — Editor. 
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in  public  affairs,  and  whose  station  makes  tbem 
conspicuous,  have  such  an  advantage  over  the  many 
who  turn  their  eyes  towards  them,  and  are  without 
union  among  themselves,  that,  even  with  a  mid« 
dling  degree  of  skill,  they  can  at  all  times  direct^ 
at  their  pleasure,  the  general  resolutions  ;  that,  as^ 
a  consequence  of  the  very  nature  of  things,  there  is 
no  proposal,  however  absurd,  to  which  a  numerous 
assembly  of  men  may  not,  at  one  time  or  other, 
be  brought  to  assent, — and  that  laws  would  be 
wiser,  and  more  likely  to  procure  the  advantage  of 
all,  if  they  were  to  be  made  by  drawing  lots,  or 
casting  dice,  than  by  the  suffrages  of  a  multitude^ 


CHAPTER  VI. 

Advantages  that  accrue  to  the  People  from   ap^ 

pointing  Representatives. 

How  then  shall  the  people  remedy  the  disad* 
vantages  that  necessarily  attend  their  situation? 
How  shall  they  resist  the  phalanx  of  those  who 
have  engrossed  to  themselves  all  the  honours,  dig- 
nities, and  power  in  the  state  ? 

It  will  be  by  employing  for  their  defence  the 
same  means  by  which  their  adversaries  carry  on 
their  attack  : — it  will  be  by  using  the  same  wea- 
pons  as  they  do, —  the  same  order, — the  same  kind 
of  discipline* 

They  are  a  small  number,  and  consequently 
easily  united  : — a  small  number  must  therefore  be 
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opposeil  to  them,  that  a  like  union  may  also  be  ob- 
tained. It  is  because  thi^y  are  a  small  number,  that 
they  can  deliberate  on  every  occurrence,  and  never 
come  to  any  resolutions  but  such  as  are  maturely 
weighed  ; — it  is  because  they  arc  fow,  that  they  can 
have  forms  which  continually  serve  them  for  genera! 
standards  to  resort  to,  approved  maxims  to  which 
they  invariably  adhere,  and  plans  which  they  never 
lose  sight  of :— here,  tlierefore,  I  repeat  it,  oppose 
to  them  a  gmalt  number,  and  you  will  obtain  the 
like  advantages. 

Besides,  those  who  govern,  as  a  farther  conse- 
quence of  their  being  few,  have  a  more  considerable 
share,  consequently  feel  a  deeper  concern  in  the 
suceess,  whatever  it  may  bo,  of  tlieir  enterprises. 
Ab  they  usually  profess  a  contempt  for  their  ad- 
versaries, and  are  at  all  times  acting  an  offensive 
part  against  thorn,  they  impose  on  themsclvea  an 
obligation  of  conquering.  They,  in  short,  who  are 
all  alive  from  the  most  powerful  incentives,  and 
aim  at  gaining  new  advantages,  have  to  do  with  a 
multitude,  who,  wanting  only  to  preserve  what  they 
already  possess,  are  unavoidably  liable  to  long  in- 
tervals of  inactivity  and  supineness.  But  the  people,' 
by  appointing  representatives,  immediately  gain  to' 
their  cause  that  advantageous  activity  which  they' 
before  stood  in  need  of,  to  put  them  on  a  par  with 
their  adversaries  ;  and  those  passions  become  ex- 
cited in  their  defenders,  by  which  they  themselvefT 
cannot  be  actuated.  i 

Exclusively  charged  with  the  care  of  public 
liberty,  the  representatives  of  the  people  will  be 
animated  by  a  sense  of  the  greatness  of  the  concerns 
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wiili  wUck  tker  are  winnted.  Distuigiiidied  from 
ike  hmSk  oi  ike  iiatioii»  mud  formii^  mmong  them* 
selres  a  sqwnte  aaseoiUT,  thej  will  assert  the 
risrhls  of  whidi  iker  kare  been  made  Uie  gaardiaas, 
with  all  that  warmth  which  the  esprit  de  carps  is 
used  to  inspine*^  Placed  on  an  elerated  Uieatre, 
ther  will  endearour  to  render  themselres  still  more 
conspicuous;  and  the  arte  and  ambitious  activitj 
of  those  who  goTem  will  now  be  encountered  bj 
the  rivacilT  and  perseTerance  of  opponents  actuated 
bj  the  lore  of  ^orr. 

Lastly,  as  the  representatiTes  of  the  people  will 
naturally  be  selected  from  among  those  citizens 
who  are  most  favoured  bv  fortune,  and  will  have 
consequently  much  to  preserve,  thej  will,  even  in 
the  midst  of  quiet  times>  keep  a  watchful  eye  on 
the  motions  of  power.  As  the  advantages  they 
possess  will  naturally  create  a  kind  of  rivaldiip  be* 
tween  them  and  those  who  govern,  the  jealousy 
which  thev  will  conceive  against  the  latter  will 
g^ve  them  an  exquisite  d^ree  of  sensibility  on 
ever}-  increase  of  their  authority.  Like  those  de- 
licate instruments  which  discover  the  operations 
of  nature,  while  they  are  yet  imperceptible  to  our 
senses,  they  will  warn  the  people  of  those  things 
which  of  themselves  thev  never  see  but  when  it  is 

m 

too  late ;  and  their  greater  proportional  share, 
whether  of  real  riches,  or  of  those  which  lie  in  the 
opinions  of  men,  will  make  them,  if  I  may  so  ex- 

*  If  it  had  DOt  been  for  an  incentive  of  this  kind,  the  Engfish 
commoos  woaM  not  have  ?  indicated  their  right  of  taxation  with  so 
much  ngiknce  as  they  hare  done,  against  all  enterprises  (olicn 
perhaps  involuntary)  of  the  lords. 


OP   ENGLAND. 


223 


press  myself,  the  barometers  that  will  discover  in 
its  first  be{,'-i lining',  every  tendency  to  a  change  in 
the  constitution.* 


CHAPTER  VII. 


The  Subject  continued. —  The  Advantages  that  ac- 
crue to  t/ie  People  from  their  appointing  Re- 
presentatives are  very  inconsiderable,  unless  they 
also  entirehf  trust  their  Legislative  Authority/  to 
them. 

Xhe  observations  made  in  the  preceding  cliapter 
are  so  obvious,  that  the  people  themselves,  in 
popular  governments,  have  always  been  sensible 
of  the  truth  of  them,  and  never  thought  it  passible 
to  remedy,  by  themselves  alone,  the  disadvantages 
necessarily  attending  their  situation.  Whenever 
the  oppressions  of  their  rulers  have  forced  thera  to 
resort  to  some  uncommon  exertion  of  their  legal 
powers,  they  have  immediately  put  themselvea 
under  the  direction  of  those  few  men  who  had 
been  instrumental  in  informing  and  encouraging 
them  :  and  when  tlie  nature  of  the  circumstances 
has  required  any  degree  of  firmness  and  persever- 
ance ill  their  conduct,  they  have  never  been  able  to 
attain  the  ends  they  proposed  to  themselves,  except 

'  AH  tbe  above  renjiouiiig  essentially  requires  ilmC  the  repre- 
•enUliiea  of  tlic  peoplu  slioulil  be  untied  in  intereals  witli  tlic 
people.  We  sliall  soon  see  ihnt  lliis  itnion  really  prerails  in  lh« 
English  eoHsiiliition,  antl  may  he  called  the  niaaler]iiece  of  it. 
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hj  means  of  the  most  explicit  deferenoe  to  diose 
leaders  wbom  thej  had  thus  appointed. 

Buty  as  these  leaders,  thus  hastily  diosen,  are 
easily  intimidated  hj  the  continual  display  which 
is  made  before  them  of  the  terrors  of  power  ;'*^ 
as  that  unlimited  confidence  which  the  people  now 
repose  in  them  only  takes  place  when  public 
liberty  is  in  the  utmost  danger,  and  cannot  be  kept 
up  otherwise  than  by  an  extraordinary  conjunction 
of  circumstances^  in  which  those  who  govern  sel- 
dom suffer  themselves  to  be  caught  more  than 
once  ; — the  people  have  constantly  sought  to  avail 
themselves  of  the  short  intervals  of  superiority 
which  the  chance  of  events  had  given  them,  fol* 
rendering  durable  those  advantages  which  they 
knew  would,  of  themselves,  be  but  transitory, 
and  for  getting  some  persons  appointed,  whose 
peculiar  office  it  may  be  to  protect  them,  and 
wbom  the  constitution  shall  thenceforward  recog- 
nise. Thus  it  was  that  the  people  of  Lacedsemon 
obtained  their  ephort\^^  and  the  people  of  Rome 
their  tribunes. 

"^  The  Ephori  were  powerful  luagi  :trates  at  Sparta,  who  were 
first  created  by  Lycurgus,  or,  acconling  to  some,  by  Tbeopompiis, 
B.C.  760.  Tliev  were  five  in  number.  Like  censors  in  the  stale, 
lliey  could  check  and  restrahi  the  authority  of  the  kings,  and  even 
]mprL»ou  them,  if  guilty  of  in-egularilies.  They  fined  Archidamus 
for  marrying  a  wife  of  small  stature,  and  imprisoned  Agis  for  his 
iinconstitutional  behaviour.  They  were  much  the  same  as  the 
tribunes  of  the  people  at  Rome  (whom  our  author  mentions  in  the 
8ume  connexion),  created  to  watch  with  a  jealous  eye  over  the 
liberties  and  rights  of  the  populace.  They  had  the  management 
of  the  public  money,  and  wei-e  the  arbitei-s  of  peace  and  war.  'llicir 
fjflfice  was  annual,  and  they  had  the  privilege  of  convening,  pro- 
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Wo  grant  tliis,  will  it  be  said  ;  but  the  llumnn 
jieople  never  allowed  their  tribunes  to  concliule  an^ 
tiling;  definilively  ;  they,  on  the  contrary,  reserved 
to  themselves  the  ripht  of  rniifiiing  *  any  resolit- 
tions  the  latter  should  take.  This,  I  answer,  was 
the  very  circumstance  thut  rendered  tiie  institution 
of  tribunes  totally  ineffectual  in  the  event.  The 
people — thus  wanting  to  interfere,  with  their  owa 
opinions,  in  the  resolutions  of  those  on  whom  they 
had,  in  their  wisdom,  determined  entirely  to  rely— 
.  and  endeavouring  to  settle  with  a  hundred  thou- 
sand votes  things  which  would  have  been  settled 
equally  well  by  the  votes  of  their  advisers, — de- 
feated in  the  issue  every  beneficial  end  of  their 
former  provisions ;  and  while  they  meant  to  pre- 
serve an  appearance  of  their  sovereignty  (a  chime- 
rical appearance,  since  it  was  under  the  direction 
of  others  that  they  intended  to  vote),  they  fell  back 
into  all  those  inconveniences  which  we  have  before 
mentioned. 

The  senatorB,  the  consuls,  the  dictators,  and  the 
other  great  men  of  the  republic,  whom  the  people 
were  prudent  enough  to  fear,  and  simple  enough 
to  believe,  continued  still  to  mix  with  thoni,  and 
play  off  their  political  artifices.  They  continned 
to  make  speeches  to  tliem.t  and  still  availed  them- 

♦  See  Rouaseau'a  Social  Coniraot. 

■f-  Valerius  Maximus  relates,  that  the  tribunes  of  tlie  people  hnv- 
hlg  oflered  lo  propose  some  regiiTations  in  regard  to  the  price  of 


4 
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wgning,  and  dissolving,  ihe  f^ealev  and  less  n.s<i4?inblies  of  the  people, 
the  former  composed  uf  nine  tlioiisund  Siiurlana,  all  inliakitaiits  of 
the  liiiy  ;  die  latter  uf  tluny  tliousaiid  LactJieinouians,  iiilmbitants 
of  llie  inferior  towns  and  vilhigcs  — Editob. 
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selves  of  their  privilege  of  changing  at  their  plea- 
sure  the  place  and  form  of  the  public  meetings. 
When  thej  did  not  find  it  possible  bj  such  means 
to  direct  the  resolutions  of  the  assemblies,  they 
pretended  that  the  omens  were  not  favourable, 
and  under  this  pretext,  or  others  of  the  same 
kind,  they  dissolved  them.*  And  the  tribunes, 
when  they  had  succeeded  so  far  as  to  effect  an 
union  among  themselves,  thus  were  obliged  to 
submit  to  the  pungent  mortification  of  seeing  those 
projects  which  they  had  pursued  with  infinite  la- 
bour, and  even  through  the  greatest  dangers,  irre- 
coverably defeated  by  the  most  despicable  artifices^ 

corn,  in  a  time  of  great  scarcity,  Scipio  Nasica  overruled  the  as- 
sembly merely  by  saying,  "  Silence,  Romans !  I  know  better  than 
you  what  is  expedient  for  the  republic." — "  Which  words  were  no 
sooner  heard  by  the  i)eople,  than  they  showed  by  a  silence  full 
of  veneration,  that  they  were  more  affected  by  his  authority,  than 
by  the  necessity  of  providing  for  their  own  subsistence."  Tacete, 
qu(B80,  Quirites  !  Plus  enim  ego  quam  vos  quid  reipublicte  expe^ 
dial  intelligo. — Qua  voce  audild,  omnes,  pleno  veneralionis  si' 
lenlio,  majoretn  ejus  auctoritatis  quam  alimenlorum  suorum  curam 
egerunt. 

♦  Quid  enim  majus  est,  si  de  jure  augurum  quarimus,  (says 
Tully,  who  was  himself  an  augur,  and  a  senator  also,)  quam  posse 
a  summis  imperiis  el  summis  polesfalibus  commitialus  el  concilia 
vel  inslilula  dimillere  vel  hahila  rescindere  P  Quid gravius  quam 
rem  susceplam  dirimi,  si  unus  augur  alium  (id  est,  alium  diem) 
dixeriiP^^     See  De  Legib.  lib.  ii.  §  12. 


«« 
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139  For  what,  if  we  are  discussing  the  privileges  of  the  augurs,  is 
greater,  than  to  be  able  either  to  dismiss  meetings  and  assembllbs 
which  have  been  instituted  by  the  highest  authority  and  highest 
powers,  or  to  annul  them  after  they  have  been  held  ?  What 
more  imposing,  than  that  an  undertaking  should  be  broken  off,  if 
one  augur  should  have  said  "  aUum  *'  (that  is,  "  alium  diem,"  or, 
"  another  day  *')•— Editor, 
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When,  at  other  times,  thej  saw  that  a  confede- 
racy was  carrying  on  with  uncommon  warmth 
against  them,  and  despaired  of  succeeding  by 
employing  expedients  of  the  above  kind,  or  were 
afraid  of  diminishing  their  efficacy  by  a  too  frequent 
use  of  them,  they  betook  themselves  to  other  stra- 
tagems«  They  then  conferred  on  the  consuls,  by 
the  means  of  a  short  form  of  words  for  the  occa- 
sion,* an  absolute  power  over  the  lives  of  the  citi- 
zens, or  even  appointed  a  dictator.  The  people, 
at  the  sight  of  the  state  masquerade  which  was  dis- 
played before  them,  were  sure  to  sink  into  a  state 
of  consternation  :  and  the  tribunes,  however  clearly 
they  might  see  through  the  artifice,  also  trembled 
in  their  turn,  when  they  thus  beheld  themselves 
left  without  defenders.! 

At  other  times,  they  brought  fulse  accusations 
against  the  tribunes  before  the  assembly  itself;  or, 
by  privately  slandering  them  with  the  people, 
totally  deprived  them  of  their  confidence.  It  was 
through  artifices  of  this  kind,  that  the  people  were 
brought  to  behold,  without  concern,  the  murder  of 
Tiberius  Gracchus,  the  only  Roman  that  was  really 
virtuous — the  only  one  who  truly  loved  the  people. 

•  V ideal  cansul  ne  quid  dttrimenti  respublica  capiat *^^^ 
f  *'  Tlie  tribuDes  of  ihe  peoi)le,"  says  Livy,  who  was  a  great  ad- 
mirer of  the  aristocratical  power,  *'  and  the  people  themselves,  durst 
*'  neither  lift  up  their  eyes,  nor  even  mutter,  in  the  presence  of  the 
"  dictator/*  J^ec  adversus  diciatoriam  vim,  ant  trihuni  plebis, 
aut  ipsa  plebs,  attollere  oculos,  ant  hiscere,  audebant.  See  Tit. 
Liv.  lib.  vi.  §  16. 


^^  Let  the  consul  take  heed  that  the  state  receive  no  injury.— 
Editor. 
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It  WB8  ako  in  the  same  manner  that  Cains,  who 
was  not  deterred  bj  bis  brother's  fate  from  pursuing 
tbe  same  plan  of  conduct,  was  in  the  end  so  en- 
tirely forsaken  by  the  people,  that  nobody  could  be 
found  among*  them  who  would  even  lend  him  a 
horse  to  flv  from  the  furv  of  the  nobles ;  and  he 
was  at  last  compelled  to  lay  violent  hands  upon 
himself,  while  he  invoked  the  wrath  of  the  gods 
on  his  inconstant  fellow-citizens. 

At  other  times,  they  raised  divisions  among  the 
people.  Formidable  combinations  broke  out  sud- 
denly on  the  eve  of  important  transactions ;  and 
all  moderate  men  avoided  attending  assemblies, 
where  they  saw  that  all  was  to  be  tumult  and  con- 
fusion. 

In  fine,  that  nothing  might  be  wanting  to  the 
insolence  with  which  they  treated  the  assemblies 
of  the  people,  they  sometimes  falsified  the  decla- 
rations of  the  number  of  the  votes ;  and  once  they 
even  went  so  far  as  to  carry  off  the  urns  into  which 
the  citizens  were  to  throw  their  suflFrages.* 

♦  The  reader,  with  respect  to  all  the  above  observations,  may  see 
Plutarch's  Lives,  particularly  the  Lives  of  the  two  Gracchi.  I 
must  acid,  that  I  have  avoided  drawing  any  instance  from  those  as- 
semblies in  which  one-half  of  the  people  were  made  to  arm  them- 
selves against  the  other.  I  have  here  only  alluded  to  those  times 
which  immediately  either  preceded  or  followed  the  third  Punic  war, 
as  these  are  commonly  called  the  best  periods  of  the  republic. 
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5h^e  Subject  concluded — Effects  that  hnre  reunited 
in  the  English  Government,  Ji-om  the  People's 
Power  being  complelelj/  delegated  to  their  Repre- 
sentatives. 

But  when  the  people  have  entirely  trusted  their 
power  to  a  moderate  niiinler  of  persons,  affairs  im- 
mediately take  a  widely  different  turn.  Those  who 
govern  are  from  that  moment  obliged  to  leave  off 
all  those  stratagems  wliich  had  hitherto  ensured 
their  success.  Instead  of  those  assemblies  which 
they  affected  to  despise,  and  were  perpetually  coui> 
paring  to  storms,  or  to  the  current  of  the  Euripus,* 
and  in  regard  to  which  they  accordingly  thought 

'  Tully  innkea  no  end  of  his  aimiles  on  tliis  BubJL-ci.  Quod  enim 
ftelam,  nuem  Earipum,  lot  mollis,  lantaa  el  lam  variai  habere 
pulalis  agilationes  fluclaum,  ijuantag  perturbaliones  el  quantos 
tttlui  habel  ratio  eomttiorum  P^*'-  See  Oral.  ])ro  MurasiiS. — 
Coneio,  says  he  in  uiiotlier  place,  qutE  ex  impcritissimis  conslal, 
§c.iw     De  Amicilii,  |  25. 


J 


iM  What  sea,  what  sli'ait,  can  you  imagine  lo  be  agiiuted  by 
so  many  Sucliiations,  by  such  lempesiuous  eoiiiuiotiuiis  of  alonny 
billows,  OS  lo  be  comparable  with  the  tumultuous  ebullition  of 
popular  passions,  with  the  pciturhi.>d  allemaiiuiis  and  cuirents  o{ 
popular  factions,  in  assemblies  convened  for  the  election  of  magis- 
trates ?— Editor. 

**  The  wbole  sentence,  «hich  deserves  to  be  given,  runs  ibus  ; 
an  assembly  consisting  of  the  lowest  and  inoat  ignorant  of  people 
uses  lo  know  the  difference  between  a  citizen  who  wants  lo  catch 
tliciu  by  cringitig  and  sycojihuntry,  and  one  who  is  steady,  in- 
flexible, and  virtuous.— Translation  givuu  by  Gmlirie.— Editor. 
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themselves  at  liberty  to  pass  over  the  rules  of  jus- 
tice, they  now  find  that  they  have  to  deal  with 
men  who  are  their  equals  in  point  of  education  and 
knowledge,  and  their  inferiors  only  in  point  of 
rank  and  form.  They,  in  consequence,  soon  find 
it  necessary  to  adopt  quite  different  methods ;  and, 
above  all,  become  very  careful  not  to  talk  to  them 
any  more  about  the  sacred  chickens,  the  white  or 
hlack  days,  and  the  Sibylline  books. — As  they  see 
their  new  adversaries  expect  to  have  a  proper  re- 
gard paid  to  them,  that  single  circumstance  in- 
spires them  with  it : — as  they  see  them  act  in  a  re- 
gular manner,  observe  constant  rules,  in  a  word, 
proceed  with  form^  they  come  to  look  upon  them 
with  respect,  for  the  very  same  reason  which  makes 
them  themselves  to  be  reverenced  by  the  people. 

The  representatives  of  the  people,  on  the  other 
hand,  do  not  fail  soon  to  procure  for  themselves 
every  advantage  that  may  enable  them  effectually 
to  use  the  powers  with  which  they  have  been  in- 
trusted, and  to  adopt  every  rule  of  proceeding  that 
may  make  their  resolutions  to  be  truly  the  result 
of  reflection  and  deliberation.  Thus  it  was  that 
the  representatives  of  the  English  nation,  soon  after 
their  first  establishment,  became  formed  into  a 
separate  assembly :  they  afterwards  obtained  the 
liberty  of  appointing  a  president : — soon  after,  they 
insisted  upon  their  being  consulted  on  the  last  form 
of  the  acts  to  which  they  had  given  rise  : — lastly, 
they  insisted  on  thenceforth  framing  them  them- 
selves. 

In  order  to  prevent  any  possibility  of  surprise  in 
the  course  of  their  proceedings,  it  is  a  settled  rule 
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with  tljeni,  that  every  proposition,  or  bill,  must  be 
read  three  timee,  at  different  prefixed  days,'*'  be- 
fore it  can  receive  a  final  sanction  ;  and  before  each 
reading  of  the  bill,  as  well  as  at  its  first  introduce 
tion,  an  express  resolution  must  be  taken  to  con- 
tinue it  under  consideration.  If  the  bill  be  rejected 
in  any  one  of  those  several  operations,  it  must  be 
dropped,  and  cannot  be  proposed  again  during  the 
same  session.* 

The  commons  have  been,  above  all,  jealous  of 
the  freedom  of  speech  in  their  assembly.  They 
have  expressly  stipulated,  as  we  have  mentioned 

•  II  is  moreover  a  seuled  nile  in  (be  house  of  cumnions,  thai  no 
member  is  to  speak  more  tlian  once  in  ttie  saine  debate.  When 
diE  number  and  nature  of  (be  clauses  ol'abill  miuire  tbat  itsliould 
I>e  discussed  in  a  free  manner,'**  a  cominiuee  is  appointed  for  tbe 
jiiiqiose,  who  are  to  make  tbcir  report  aflerwaida  to  ibe  house. 
Wh*!!  the  subject  is  of  iuiporlance,  this  cominiHee  is  formed  of  llie 
wbolc  house,  which  still  coiiiiiiues  to  sit  at  tbe  same  place,  but  in  a 
]t)ss  solemn  manner,  and  under  another  pre«deDt,  who  is  called  ibe 
cbainnon  of  tbe  committee.  In  order  to  form  ihe  bnu<e  again,  the 
mace  is  replaced  on  llie  table,  and  the  speaker  ^'oes  again  into  bis 
chair. 


■^  These  are  not  tbe  only  stages  through 
o  pass,  as  will  be  seen  by  the  following  notes. 


every  bill  has 

Not  unfrequently, 
however,  the  standing  orders  are  suspended,  by  resolution  of  the 
house,  in  order  to  allow  a  bill  of  urgent  necessity  to  pass  Uiroiigh 
the  whole,  or  sereral,  of  its  stages  in  one  day. — Editor. 

'♦*  Not  only  so,  but  every  bill  is  obliged  to  be  commilled  either 
to  a  committee  of  tbe  whole  house,  or  a  select  committee,  who 
make  their  report  to  the  house ;  and  resolutions  are  taken  to  go 
into,  or  grant,  the  committee,  and,  in  the  former  case,  on  the 
cjuestion  that  the  speaker  do  leave  tbe  cliair,  also  on  each  clause  of 
Ibe  bill  in  commitlee,  and  for  reporting  it,  receiving  tlie  report, 
taking  tlie  same  into  consideration,  &c.,  so  that,  with  the  least  degree 
of  vigilance,  surprise,   in  the  passing  of  a  bill,  is  impossible.— 


A 
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above,  that  none  of  their  words  or  speeches  should 
be  questioned  in  any  place  out  of  their  house.  In 
fine,  in  order  to  keep  their  deliberations  free  from 
everj  kind  of  influence,  they  have  denied,  their 
president  the  right  to  give  his  vote,  or  even  bis 
opinion  :^**  — they  moreover  have  settled  it  as  a 
rule,  not  only  that  the  king  could  not  send  to  them 
any  express  proposal  about  laws,  or  other  subjects, 
but  even  that  his  name  should  never  be  mentioned 
in  the  deliberations.* 

But  that  circumstance  which,  of  all  others,  con- 
stitutes the  superior  excellence  of  a  government  in 
which  the  people  act  only  through  their  represen- 
tatives, that  is,  by  means  of  an  assembly  formed  of 
a  moderate  number  of  persons,  and  in  which  it  is 
possible  for  every  member  to  propose  new  subjects, 
and  to  argue  and  to  canvass  the  questions  that 
arise, — is,  that  such  a  constitution  is  the  only  one 
capable  of  the  immense  advantage  (of  which  perhaps 
I  did  not  convey  an  adequate  idea  to  the  reader 
when  I  mentioned  it  beforet)  of  putting  into  the 
hands  of  the  people  the  moving  springs  of  the  legis- 
lative authority. 

*  If  any  pci'son  should  mention  in  bis  speech,  what  the  king 
wishes  should  be,  would  be  glad  to  see,  &c.  he  would  be  imme- 
diately called  to  order,  for  attempting  to  influence  the  debate, 

f  See  chap.  iv.  of  this  book. 

*"*^  If  the  numbers  are  equal,  the  speaker  has  the  casting  vote. 
When,  also,  the  house  resolves  itself  into  committee,  and  the 
sjH'ukvr  is,  consetpieuily,  out  of  the  chair,  he  has  the  right,  equally 
with  the  other  membci-s,  of  both  votiug  tuid  delivering  his  senti- 
mciils,  uud,  as  every  subject  of  imiK>rtauce  goes  to  a  committee,  the 
sucakor  has  a  stage  in  which  he  can,  if  he  please,  make  known  his 
'^uinion  upon  it. — Editor. 


OF    ENGLAND. 


233 


In  a  constitution  where  the  people  at  large  ex- 
ercise the  function  of  enacting  the  latVB,  as  it  is 
only  to  those  persons  towards  whom  the  citizens 
are  accustomed  to  turn  their  oyes,  that  is,  to  the 
very  men  who  govern,  that  the  assembly  have 
either  time  or  inclination  to  listen,  thtiy  acquire, 
at  length,  as  has  constantly  been  the  case  in  all 
republics,  the  exclusive  right  of  proposing-,  if  they 
please,  when  they  please,  in  what  manner  they 
please:  a  prerogative  this,  of  such  extent,  that  it 
would  suffice  to  put  an  assembly,  formed  of  men  of 
the  greatest  parts,  at  the  mercy  of  a  few  dunces, 
and  renders  completely  illusory  the  boasted  power 
of  the  people.  Nay  more,  as  this  prerogative  is 
thus  placed  in  the  very  hands  of  the  adversaries  of 
the  people,  it  forces  the  people  to  remain  exposed 
to  their  attacks,  in  a  condition  perpetually  passive, 
and  takes  from  them  the  only  legal  means  by  which 
they  might  effectually  oppose  their  usurpations. 

To  express  the  whole  in  a  few  words  —A  repre- 
tentative  constitution  places  the  remedy  in  the 
hands  of  those  who  feel  the  disorder:  but  a  popu- 
lar constitution  places  the  remedy  in  the  bands  of 
those  who  cause  it :  and  it  Is  necessarily  produc- 
tive, in  the  event,  of  the  misfortune — of  the  political 
calamity,  of  trusting  the  care  and  the  means  of  re- 
I  pressing  the  invasions  of  power,  to  the  men  who 
have  the  enjoyment  of  power. 
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CHAPTER  IX. 

A  farther  Disadvantage  of  Republican  Govern- 
ments, —  The  People  are  necessarily  betrayed  by 
those  in  whom  they  trust. 

However,  those  general  assemblies  of  a  people  who 
were  made  to  determine  upon  things  which  they 
neither  understood  nor  examined, — that  general 
confusion  in  which  the  ambitious  could  at  all 
times  hide  their  artifices,  and  carry  on  their 
schemes  with  safety,  were  not  the  only  evils  at- 
tending the  ancient  commonwealths.  There  was 
a  more  secret  defect,  and  a  defect  that  struck  im- 
mediately at  the  very  vitals  of  it,  inherent  in  that 
kind  of  government. 

It  was  impossible  for  the  people  ever  to  have 
faithful  defenders.  Neither  those  whom  they  had 
expressly  chosen,  nor  those  whom  some  personal 
advantages  enabled  to  govern  the  assemblies  (for 
the  only  use,  I  must  repeat  it,  which  the  people 
ever  make  of  their  power,  is  either  to  give  it  away, 
or  allow  it  to  be  taken  from  them),  could  possibly 
be  united  to  them  by  any  common  feeling  of  the 
same  concerns.  As  their  influence  put  them,  in  a 
great  measure,  upon  a  level  with  those  who  were 
invested  with  the  executive  authority,  they  cared 
little  to  restrain  oppressions  out  of  the  reach  of 
which  they  saw  themselves  placed.  Nay,  they 
feared  they  should  thereby  lessen  a  power  which 
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they  knew  was  one  day  to  be  their  own  ;  if  they 
had  not  even  already  an  actual  share  in  it.* 

Thus,  at  Rome,  the  only  end  which  the  tribunes 
eyer  pursued  with  any  degree  of  sincerity  and  per- 
severance, was  to  procure  to  the  people,  that  is,  to 
themselves,  an  admission  to  all  the  different  dignities 
in  the  republic.  After  having  obtained  that  a  law 
should  be  enacted  for  admitting  plebeians  to  the  con- 
sulship, they  procured  for  them  the  liberty  of  inter- 
marrying with  the  patricians.  They  afterwards 
rendered  them  admissible  to  the  dictatorship,  to  the 
office  of  military  tribune,  to  the  censorship :  in  a 
word,  the  only  use  they  made  of  the  power  of  the 
people,  was  to  increase  privileges  which  they  called 
the  privilpgGs  of  all,  though  they  and  their  frienda 
alone  were  ever  likely  to  have  the  enjoyment  of 
them. 

We  do  not  find  that  they  ever  employed  the 
power  of  the  people  in  things  really  beneficial  to  the 
people.  We  do  not  find  tiiat  they  ever  set  hounds 
to  the  terrible  power  of  its  magistrates, —  that  they 
ever  repressed  that  class  of  citizens  who  knew  how 
to  make  their  crimes  pass  uncensured, — in  a  word, 
that  they  ever  endeavoured,  on  the  one  hand  to  re- 
gulate, and  on  the  other  to  strengthen,  the  judicial 
power ;      precautions   these,    without  which    inea 

*  How  could  it  be  expected  that  men  wlio  entertained  views  of 
being  pneloTS,  would  endeavour  to  restrain  the  power  of  thepraetors, 
— that  men  who  uined  at  being  one  day  eonsuls,  would  wish  to 
limit  the  power  of  llie  coiiaula, — that  wen  wbora  Uiciv  influence 
Bmung  the  people  made  sure  of  getting  into  the  senate,  would 
Kriously  endesTour  to  confine  the  authority  of  (he  Rcnate  ? 
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might  rtruggle  to  the  end  of  time,  and  never  «tt»a 
true  liberty.* 

And  indeed  the  judicial  power,  that  sure  crite^ 
rian  of  the  goodness  of  a  goyemmenty  was  alwajs,- 
at  Rome,  a  mere  instrument  of  tjrannj.  The  con- 
suls were  at  all  times  invested  with  an  absolute 
power  over  the  lives  of  the  citizens.  The  dictators 
possessed  the  same  right ;  so  did  the  praetors,  the 
tribunes  of  the  people,  the  judicial  commissioners 
named  by  the  senate,  and  so,  of  course,  did  the 
senate  itself:  and  the  fact  of  the  three  hundred  and 
seventy  deserters  whom  it  commanded  to  be  thrown 
at  one  time,  as  Livy  relates,  from  the  Tarpeian  rock, 
sufficiently  shows  that  it  well  knew  how  to  exert  its 
power  upon  occasion. 

It  even  may  be  said,  that,  at  Rome,  the  power 
of  life  and  death,  or  rather  the  right  of  killing,  was 
annexed  to  every  kind  of  authority  whatever,  even 
to  that  which  results  from  mere  influence,  or 
wealth  ;  and  the  only  consequence  of  the  murder 
of  the  Gracchi,  which  was  accompanied  by  the 
slaughter  of  three  hundred,  and  afterwards  of  four 
thousand  unarmed  citizens,  whom  the  nobles  knocked 
on  the  /lead,  was  to  engage  the  senate  to  erect  a 
temple  to  Concord.  The  Lex  Porcia  de  tergo 
civium,^*^  which  has  been  so  much  celebrated,  was 

•  Without  such  precautions,  laws  must  always  be,  as  Pope  ex- 
presses it, 

"  Still  for  the  strong  too  weak,  the  weak  too  strong." 


^^  A  name  given  to  a  law  made  by  M.  Porcius  the  tribune.      It 
ordained,  that  no  magistrate  should  punish  with  deatli,  or  scourge 
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nttcndet!  with  no  other  effect  than  that  nf  niori? 
-completely  securing,  against  the  danger  of  a  retalia* 
■tion,  such  consnls,  praetors,  (jutestors,  Stc.  as,  like 
Verres,  caused  the  inferior  citizens  of  Home  to  be 
-Bcourgcd  with  rods,  and  put  to  death  upon  crosses, 
through  mere  caprice  and  cruelty." 

In  fine,  nothing  can  more  completely  show  to 
what  degree  the  tribunes  had  forsaken  the  interests 
of  the  people,  wliora  they  were  appointed  to  de- 
fend, than  the  fact  of  their  having  allowed  the 
senate  to  invest  itself  with  tlie  power  of  taxation  ; 
they  even  suffered  it  to  assume  to  itself  the  power, 
not  only  of  dispensing  with  the  laws,  but  abio  of 
abrogating  them.| 

*  If  we  turn  our  eyes  to  Ijacedasmon,  we  shall  see,  from  several 
instances  of  the  justice   of  the  ephori,^"'  ibat  matters  were  little 

better  ordered  lliere,  in  regard  to  the  adminislralion  of  public  jiiHiice. 
Aud  in  Athens  itself,  the  only  one  of  the  ancient  commonwealths 
m  which  the  people  seem  to  have  enjoyed  any  degree  of  real  iihcrlv, 
ve  see  the  magistrates  proceed  nearly  in  the  same  manner  as  iliey 
DOW  do  among  the  Turks  :  aud  1  think  no  other  proof  needs  to  be 
^Ten  ibon  the  story  of  that  burber  lu  the  Fineiis,  who  having 
spread  about  ibe  town  the  news  of  the  overthrow  of  the  Athenians 
in  Sicily,  which  be  had  heard  from  a  stranger  who  hnd  3to]iped  at 
}iia  abop,  was  put  lo  the  torture,  by  the  conminnd  of  the  arcbons, 
because  be  could  not  lell  ibe  name  of  his  author. — See  PluL  Life 
ef^'iciaf. 

f  There  are  frequent  instances  of  the  consuls  taking  away  from 
the  capilol  the  tables  of  the  laws  passed  under  their  predecessors. 
Nor  was  this,  as  we  might  at  first  be  tempted  to  believe,  an  act  of 
violence  which  success  alone  could  justify  ;  it  was  a.  consetjuenee  of 


with  rods,  (d«  (ergo  cUium,  on  the  back  of  citizens]  a  Roman 
citizen  when  condemned,  but  only  permit  liiin  to  go  into  exile. — 
EniTOR. 

■«  See  note  13S,  page  224. — EniTOR, 


238  THE   CONSTTTUTIOK. 

In  a  word,  as  the  neceasary  consequence  of  the 
communicahUity  of  power,  a  circumstance  essen- 
tiallj  inherent  in  the  republican  form  of  govern- 
ment, it  is  impossible  for  it  ever  to  be  restrained 
within  certain  rules.  Those  who  are  in  a  con- 
dition to  control  it,  from  that  very  circumstance 
become  its  defenders.  Though  they  may  have 
risen,  as  we  may  suppose,  from  the  humblest  sta- 
tions, and  such  as  seemed  totally  to  preclude  them 
from  all  ambitious  views,  they  have  no  sooner 
reached  a  certain  degree  of  eminence,  than  they 
begin  to  aim  higher.  Their  endeavours  had  at 
first  no  other  object,  as  they  professed,  and  per- 
haps with  sincerity,  than  to  see  the  laws  impartially 
executed :  their  only  view  now  is  to  set  themselves 
above  them ;  and  seeing  themselves  raised  to  the 
level  of  a  class  of  men  who  possess  all  the  power 
and  enjoy  all  the  advantages  of  the  state,  they  make 
haste  to  associate  themselves  with  them.* 

the  acknowledged  power  enjoyed  by  the  senate,  cujtts  erat  grO' 
vissimum  judicium  de  jure  legum,^^  as  we  may  see  in  several 
places  in  Tully.  Nay,  the  augurs  themselves,  as  this  author  in- 
forms us,  enjoyed  the  same  privilege.  ''  If  laws  had  not  been  laid 
**  before  the  people  in  the  legal  form,  they  (the  augurs)  may  set  them 
*'  aside ;  as  was  done  with  respect  to  the  Lex  Tatia,  by  the  decree 
*'  of  the  college,  and  to  the  Leges  Livitt,  by  the  advice  of  Philip, 
'*  who  was  consul  and  augur."  Legem,  n  non  jure  rogata  est, 
iolUre  possuni ;  ut  Taiiam,  decreto  collegii,  ul  Livias,  consilio 
Philippi,  consults  ei  auguris. — See  De  Legih,  lib.  ii.  §  12. 

•  Which  always  proves  an  easy  thing.     It  is  in  commonwealths 
the  particular  care  of  that  class  of  men  who  are  at  the  bead  of  the 


148  Whose  was  the  most  solemn  right  of  decision  on  ihc  laws. — 
Editor. 
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H  Personal  power  and  independence  on  the  laws 
H  being,  in  such  states,  the  immediate  consequence 
H  of  the  favour  of  the  people,  they  are  under  an 
unavoidable  necessity  of  being  betrayed.  Cor- 
rupting, as  it  were,  every  thing  they  touch,  they 
cannot  show  a  preference  to  a  man,  but  they 
thereby  attack  his  virtue  ;  they  cannot  raise  him, 
without  immediately  losing-  him  and  weakening 
their  own  cause  ;  nay,  they  inspire  him  with  views 
directly  opposite  to  their  own,  and  send  him  to  join 
and  increase  the  number  of  their  enemies. 

Thus,  at  Rome,  after  the  feeble  barrier  which 
excluded  the  people  from  offices  of  power  and 
dignity  had  been  thrown  down,  the  great  ple- 
K  beiane,  whom  the  votes  of  the  people  began  to 
B  raise  to  those  offices,  were  immediately  received 
into  the  senate,  as  has  been  just  now  observed. 
From  that  pcnod,  their  families  began  to  form, 
in  conjunction  with  the  ancient  patrician  families, 
B  new  combination,  or  political  association  of  per- 


Btate,  to  keep  awalcliful  eye  over  the  people,  in  order  to  draw  over 
to  their  own  party  any  man  wlio  linppeiis  lo  aci^nire  a  eonsiderable 
inftuence  among  lliem ;  and  thia  they  are  (and  indeed  nmsilje)  the 
more  attentive  to  do,  in  proportion  as  the  nature  of  the  gavernmeiit 
u  more  democrotical. 

The  constitution  of  Rome  had  even  made  express  provisions 
on  that  suhjecL  Not  only  the  censors  could  at  once  remove  any 
citizen  into  what  tribe  they  pleased,  and  even  into  the  senate 
(and  we  may  easily  believe  that  they  made  a  political  use  of 
this  privilege) ;  hut  it  was  moreover  a  settled  rule,  thai  all  ))ersona 
I  who  had  been  promoted  to  any  public  office  by  the  ]K;oplc,  such  as 
iulahip,  the  ledileship,  or  tribuneship,  became,  ip»o  /ado, 
members  of  the  senate.— See  Middlelon'a  Dinserlal  ion  on  Ihe 
Roman  Stna'e. 
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;*  and  as  this  coHibiitttioB  wib  fermed  of  ho 
partkalar  Am  of  citiiens»  bat  of  all  those  who 
had  iniiwiiee  enoa^  to  gain  admittance  into  it,  a 
tingle  orergrown  head  was  now  to  be  seen  in  the 
republic,  whidi,  consisting  of  all  who  had  either 
wealth  or  power  of  anr  kind,  and  disposii^  at  will 
of  the  laws  and  the  power  of  the  peopleyf  soon  lost 
all  regard  to  moderation  and  decency. 

Every  constitution,  therefore,  whaterer  may  be 
its  form,  which  does  not  provide  for  inconveniences 
of  the  kind  here  mentioned,  is  a  constitution 
essentially  imperfect.  It  is  in  man  himself  that 
the  source  of  the  evils  to  be  remedied  lies  ;  gene- 
ral precautions  therefore  can  only  prevent  them. 
If  it  be  a  fatal  error  entirely  to  rely  on  the  justice 
and  equity  of  those  who  govern,  it  Is  an  error  no 
less  dangerous  to  imagine,  that,  while  virtue  and 
moderation  are  the  constant  companions  of  those 
who  oppose  the  abuses  of  power,  all  ambition, 
all  thirst  after  dominion,  have  retired  to  the  other 
party. 

Though  wise  men,  led  astray  by  the  power  of 
names,  and  the  heat  of  political  contentions,  may 
sometimes  lose  sight  of  what  ought  to  be  their  real 
aim^  they  nevertheless  know  that  it  is  not  against 
the  Appiif  the  Coruncanu\  the  Cethegi,  but  against 

*  Called  nobiles  and  nohilitas.^^ 

fit  was,  in  several  respects,  a  misfortune  for  the  people  of  Rome, 
whatever  may  have  heen  said  to  the  contrary  hy  the  writers  on  this 
suhject,  that  the  distinction  hetween  the  patricians  and  the  plebeians 
was  ever  abolished ;  though  to  say  the  truth,  this  was  an  event 
which  could  not  be  prevented. 


w  Nobles  and  nobility. — See  also,  note,  page  188. — Editor. 
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all  those  wlio  cnn  influence  the  cxQciit'iott  of  the 
Inws,  that  precautions  oug'ht  to  be  taken; — that  it 
is  not  the  consul,  the  praetor,  the  archon,  the  mi- 
nister, the  king,  whom  he  ought  to  dread,  nor  the 
tribune,  or  the  representative  of  the  people,  on 
whom  we  ought  implicitly  to  rely :  but  that  all 
those  persons,  without  distinction,  ought  to  be  the 
objects  of  our  jealousy,  who,  by  any  methods,  and 
under  any  names  whatsoever,  have  acquired  the 
means  of  turning  against  each  individual  the  col- 
lective strength  of  all,  and  have  so  ordered  tilings 
around  themselves,  that  whoever  attempts  to  resist 
them,  is  sure  to  find  hiaiself  engaged  alone  against 
a  thousand.'^ 

'*•  How  for  the  profound  and  unanswerable  strictures  on  demo- 
cniti<4)  governments  contained  in  tlic  foregoing  chapter  ore  appli- 
cable to  itot  republic  of  the  United  Slates  of  America,  time  alone 
can  shovT,  Fortunaiely  for  them,  they  have  a  house  of  reprcsenia- 
tives,  borrowed  from  their  parent  state  of  England;  it  is,  however, 
divided  into  two  partieK,  ihe  federalists,  and  the  democrats ;  the 
former,  aninous  to  support  and  preairve  the  government  as  now 
established ;  the  latter,  to  render  it  more  consonant  with  the  forms 
of  a  pure  democracy.  If  the  time  should  arrive  that  the  people  of 
(hat  country  should  lose  their  liberties,  such  an  erent  will  nuit 
likely  have  been  preceded  by  loss  of  power  on  the  part  of  the 
fedeialists,  and  tbe  dominion  of  the  democrats. — EnrroH. 
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Fundamental  Difference  between  the  Eriglhh 
Qovernmentt  and  the  Gorernmentu  jiist  de- 
scribed. — In  England  nil  Executive' j4uthorUif 
is  placed  out  of  the  Hands  of  those  in  whojn 
I  the  People  trust. —  Usefulness  of  the  Power  of 
the  Crown. 

Is  what  manner  then  has  the  Eng^Hsh  constitution 
contrived  to  find  a  remedy  for  evils  which,  from 
the  very  nature  of  men  and  things,  seem  to  be 
irremediable  ?  How  has  it  found  means  to  ohlig-e 
those  persons  to  whom  the  people  have  given  up 
their  power,  to  make  them  effectual  and  lasting 
returns  of  gratitude  ? — those  who  enjoy  an  exclu- 
sive authority,  to  seek  the  advantage  of  all  ? — those 
who  make  the  laws,  to  make  only  equitable  ones  ? — 
It  has  been  by  subjecting  themselves  to  those  Jaws, 
and  for  that  purpose  excluding  them  from  all  share 
in  the  execution  of  them. 

Thus,  the  parliament  can  establish  as  numerous 
a  standing  army  as  it  will ;  but  immediately  another 
power  comes  forward,  which  takes  the  absolute 
command  of  it,  fills  all  the  posts  in  it,  and  directs 
its  motion  at  its  pleasure.  The  parliament  may 
lay  new  taxes  ;  but  immediately  another  power 
seizes  the  produce  of  them,  and  alone  enjoys  the 
advantages  and  glory  arising  from  the  disposal  of 
it.  The  parliament  may  even,  if  you  please,  re- 
peal tlie  laws  on  which  the  safety  of  the  subject  is 
grounded ;  but  it  is  not  their  own  caprices  and 
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arbitrary  humours,  it  is  the  caprices  and  passions 
of  other  men,  which  they  will  have  gratified,  when 
tliey  shall  thus  have  overthrown  the  columns  of 
public  liberty. 

And  the  English  constitution  has  not  only  ex- 
cluded from  any  share  in  the  execution  of  the 
laws,  those  in  whom  the  people  trust  for  the  en- 
acting them,  but  it  has  also  taken  from  them  what 
would  have  had  the  same  pernicious  influence  on 
their  deliberations — the  hope  of  ever  invading  that 
executive  authority,  and  transferring  it  to  themselves. 

This  authority  has  been  made  in  England  one 
single,  indivisible  prerogative  :  it  has  been  made  for 
ever  the  inalienable  attribute  of  one  person,  marked 
out  and  ascertained  before-hand  by  solemn  laws  and 
long-established  customs;  and  all  the  active  forces 
in  the  state  have  been  left  at  his  disposal. 

In  order  to  secure  this  prerogative  still  farther 
against  all  possibility  of  invasions  from  individuals, 
it  has  been  heightened  and  strengthened  by  every 
thing  that  can  attract  and  fix  the  attention  and 
reverence  of  the  people.  The  power  of  conferring 
and  withdrawing  places  and  employments  has  also 
been  added  to  it ;  and  ambition  itself  has  thus  been 
interested  in  its  defence  and  service. 

A  share  in  the  legislative  power  has  also  been 
given  to  the  man  to  whom  this  prerogative  has 
been  delegated  ;  a  passive  share  indeed,  and  the 
only  one  that  can,  with  safety  to  the  state,  he 
trusted  to  him,  but  by  means  of  which  he  is  enabled 
to  defeat  every  attempt  against  his  constitutional 
authority. 

Lastly,  he  is  the  only  self-existing  and  perma< 
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nent  power  in  tlte  state.  The  generals,  tlie  mi- 
nisters of  state,  are  so  only  by  the  contiiiuoiice  of 
his  pleasure.  He  would  even  dismiss  the  parlia- 
ment itself,  if  ever  he  saw  it  beg-in  to  entertain 
dang;erous  designs  ;  and  he  needs  only  to  say  one 
word  to  disperse  every  power  In  the  state  that  may 
tiireaten  his  authority.  Formidable  prerogatives 
these;  but  with  regard  to  which  we  shall  be  in- 
clined to  lay  aside  our  apprehensions,  if  on  one 
hand  we  consider  the  great  privileges  of  the  jieople 
by  which  they  have  been  counterbalanced,  and, 
on  the  other,  the  happy  consequences  that  result 
from  their  being  thus  united. 

From  this  unity,  and,  if  I  may  so  express  myself, 
this  total  sequestration  of  the  executive  autho- 
rity, this  advantageous  consequence  in  the  6rst 
place  results  — the  attention  of  the  whole  nation  Is 
directed  to  one  and  the  same  object.  The  people, 
besides,  enjoy  this  most  essential  advantage,  which 
they  would  vainly  endeavour  to  obtain  under  the 
government  of  many  ; — they  can  give  their  con- 
fidence, without  giving  power  over  themselves,  and 
against  themselves;  they  can  appoint  trustees,  and 
yet  not  give  themselves  masters. 

Those  men  to  whom  the  people  have  delegated 
the  power  of  framing  the  laws,  are  thereby  made 
sure  to  feel  the  whole  pressure  of  them.  They  can 
increase  the  prerogatives  of  the  executive  authority, 
but  they  cannot  invest  themselves  with  it:  —  they 
have  it  not  in  their  power  to  command  its  motions, 
they  only  can  unbind  its  hands. 

They  are  made  to  derive  tlieir  importance  from 
(nay,  Jhey  are  indebted  for  their  existence  to)  the 
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nc(?(I  ill  which  ihat  power  stands  uf  their  asBiat- 
aiicc;  and  they  know  that  they  would  no  sooner  have 
abused  the  trust  of  the  people,  and  completed  the 
treacherous  work,  than  they  would  see  themselves 
dissolved,  spurned,  like  instruments  now  spent  and 
become  useless. 

This  same  disposition  of  things  also  prevents  in 
England  that  essential  defect,  inherent  in  the  go* 
vernment  of  maoy,  which  has  been  described  in  the 
preceding  chapter. 

In  that  sort  of  government,  the  cause  of  the 
people,  as  has  been  observed,  is  continually  deserted 
and  betrayed.  The  arbitrary  prerogatives  of  the 
governing  powers  are  at  all  times  either  openly  or 
secretly  favoured,  not  only  by  those  in  whose  poe- 
Bession  they  are, — not  only  by  those  who  have  good 
reason  to  hope  that  they  shall  at  some  future  time 
share  in  the  exercise  of  them, — but  also  by  the  whole 
crowd  of  those  men  who,  in  consequence  of  the  na- 
tural disposition  of  mankind  to  over-rate  their  own 
advantages,  fondly  imagine,  either  that  they  shall 
one  day  enjoy  some  branch  of  this  governing  au- 
thority, or  that  they  are  even  already,  in  some  way 
or  other,  associated  to  it. 

But  as  this  authority  liae  been  made,  in  Eng- 
land, the  indivisible,  inalienable  attribute  of  one 
alone,  all  other  persons  in  the  state,  are,  ipso  factOy 
interested  to  confine  it  within  its  due  boundf. 
Liberty  is  thus  made  the  common  cause  of  all; 
the  laws  that  secure  it  are  supported  by  men  of 
every  rank  and  order ;  and  the  Habeas  Corpus 
Act,  for  instance,  ia  as  zealously  defended  by  the 
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firet  nobleman  in  the  kingxlom  as   by  the  meanest 
subject. 

Even  the  minister  himself,  in  conBequence  of  this 
innlieTiahilitif  of  the  executive  authority,  is  equally 
interested  with  his  fellow-citizens  to  maintain  the 
laws  on  which  public  liberty  is  founded.  He 
knows,  in  the  midst  of  his  schemes  for  enjoying"  or 
retaining  his  authority,  that  a  court>intngue  or  a 
caprice  may  at  every  instant  confound  him  with  the 
multitude,  and  the  rancour  of  a  successor,  long 
kept  out,  send  him  to  linger  in  the  same  prison 
which  his  temporary  passions  might  tempt  him  to 
prepare  for  others. 

In  consequence  of  this  disposition  of  things, 
great  men  are  made  to  join  in  a  common  cause  with 
the  people,  for  restraining  the  excesses  of  the  go- 
verning power ;  and,  which  is  no  less  essentia!  to 
the  pnblic  welfare,  they  are  also,  from  the  same 
cause,  compelled  to  restrain  the  excessof  their  own 
private  power  and  influence ;  and  a  generai  spirit 
of  justice  becomes  thus  diEFused  through  all  parts  of 
the  state. 

The  wealthy  coramoner,  the  representative  of  the 
people,  the  potent  peer,  always  having  before  their 
eyes  the  view  of  a  formidable  power, — of  a  power, 
from  the  attempts  of  which  they  have  only  the 
shield  of  the  laws  to  protect  them,  and  which  would, 
in  the  issue,  retaliate  a  hundred-fold  upon  them 
their  acts  of  violence, — are  compelled,  both  to  wish 
only  for  equitable  laws,  and  to  observe  them  with 
scrupulous  exactness. 

Let    then    the  people  dread  (it  is  necessary  to 
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tlie  preservation  of  their  liberty),  but  let  tliem 
never  entirely  cease  to  love,  the  throne,  that  eolo 
and  indivisible  seat  of  all  the  active  powers  in  the 
state. 

Let  them  know,  it  is  that,  which,  by  lending 
an  immense  strength  to  the  arm  of  justice,  haa 
enabled  her  to  bring  to  account,  as  well  the  most 
powerful  as  the  meanest  offender, — which  has  sup- 
pressed, and,  if  I  may  so  express  myself,  weeded 
out  all  those  tyrannies,  sometimes  confederated 
with,  and  sometimes  adverse  to,  each  other,  which 
incessantly  tend  to  grow  up  in  the  middle  of 
civil  societies,  and  are  the  more  terrible  in  pro- 
portion as  they  feel  themselves  to  be  less  firmly  es- 
tablished* 

Let  them  know,  it  is  that,  which,  by  making  all 
honours  and  places  depend  on  the  will  of  one  man, 
has  confined  within  private  walls  tliose  projects, 
the  pursuit  of  which,  in  former  times,  shook  the 
foundations  of  whole  states  ; — haa  changed  into  in- 
trigues the  conflicts,  the  outrages  of  ambition ;  — 
and  that  those  contentious  which,  in  the  present 
times,  afford  them  only  matter  of  amusement,  are 
the  volcanoes  which  set  in  flames  the  ancient  com- 
monwealths. 

It  is  that,  which,  leaving  to  the  rich  no  other 
security  for  his  palace  than  that  which  the  peasant 
has  for  his  cottage,  has  united  his  cause  to  that  of 
the  latter  J — the  cause  of  the  powerful  to  that  of 
the  helpless, — the  cause  of  the  man  of  extensive  in- 
fluence and  connexions  to  that  of  him  who  is  with- 
out friends. 

It  is  the  throne  abgvc  all,  it  is  this  jealous  power. 
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whict)  makes  the  people  sure  that  its  representatives 
never  will  be  tmr  (bios'  more  than  its  representa- 
tives :  at  tbe  same  time  it  is  the  ever-subsisting 
Carthage,  which  vouches  to  it  for  the  duration  of 
their  virtue. 


CHAPTER  XI. 

TTie  Power  tchich  the  People  themselve*  exercise, 
—  77iff  Election  of  Members  of  Parliament. 

The  Euglisb  constitution  having'  ossentiallir  con- 
nected  the  fate  of  the  men  to  whom  the  people  trust 
their  power  «ith  that  of  the  people  themselves, 
really  seems,  hy  that  caution  alone,  to  bave  pro. 
cured  the  latter  a  complete  security. 

However,  as  the  vicissitudes  of  buman  affairs 
may,  in  process  of  time,  realize  events  which  at 
first  had  appeared  most  iiuprubahle,  it  might  bap- 
pen  that  the  ministers  of  the  executive  power,  not- 
withstanding the  interest  thej  themselves  have  in 
the  preservation  of  public  liberty,  and  in  spite  of 
the  precautions  expressly  taken  to  prevent  the 
effect  of  their  Influence,  should  at  length  employ 
such  efficacious  means  of  corruption  as  might  bring 
about  a  surrender  of  some  of  the  laws  upon  which 
this  public  liberty  is  founded.  And  though  we 
iihould  suppose  that  such  a  danger  would  really  be 
chimerical,  it  might  at  last  happen,  that,  conniving 
at  a  vicious  udoiiiiistration,  and  being  over-liberal 
of  the  produce  of  general  labour,  the  representa- 
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tives  of  tlie  people  might  maUe  them  sufier  many 
of  the  evils  which  attend  worse  forms  of  g'overn- 
ment. 

Lafitly,  as  their  duty  does  not  consist  only  in 
preserving  their  constituents  ugainst  the  calamities 
of  an  arbitrary  government,  but  moreover  in  jiro- 
ciiring  them  the  best  administration  possible,  it  , 
might  happen  that  they  would  manifest,  in  tills  re- 
spect, an  indifference  which  would,  in  its  conse- 
quences, amount  to  a  real  calamity. 

It  was,  therefore,  necessary  that  the  constitution 
should  furnish  a  remedy  for  all  the  above  cases : 
now,  it  is  in  the  right  of  electing  members  of  par- 
liament, that  this  remedy  lies. 

When  the  time  is  come  at  which  the  commission 
given  by  the  people  to  their  delegates  expires,  they 
again  assemble  in  their  several  towns  or  counties : 
on  these  occasions  they  have  it  in  their  power  to 
elect  again  those  of  their  representatives  whose 
former  conduct  they  approve,  and  to  reject  those 
who  have  contributed  to  give  rise  to  their  com- 
plaints :  a  simple  remedy  this,  and  which  only  re- 
quiring, in  its  application,  a  knowledge  of  matters 
of  fact,  is  entirely  within  the  reach  of  the  abilities 
of  the  people ;  but  a  remedy,  at  the  same  time, 
which  is  the  most  effectual  that  could  be  applied  ; 
for,  as  the  evils  complained  of  arise  merely  from 
the  peculiar  dispositions  of  a  certain  number  of  in- 
dividuals, to  set  aside  those  individuals  is  to  pluck  ' 
up  the  evil  by  the  roots. 

But  I  perceive,  that,  in  order  to  make  the  readei*  1 
sensible  of  the  advantages  that  may  accrue  to  the 
people    of    England  from   their  right  of  election, 
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there  is  another  of  their  rights,  of  which  it  is 
absolutely  necessary  that  I  should  first  give  an 
account. 


CHAPTER  XII. 


jf>i<*  mme   Subject  continued. —  Liberty  of    the 

Press. 

As  ihe  evils  that  may  be  complained  of  in  a  state 
i[o  not  uKvuYS  arise  merely  from  the  defect  of  the 
UiWH»  but  also  from  the  non-execution  of  them ; 
and  thi«  non^^xecution  of  such  a  kind,  that  it  is 
ulVt>u  im|H>$$ible  to  subject  it  to  any  express  punish- 
uu>ut«  or  oven  to  ascertain  it  by  any  previous  defi- 
nition ;  men*  in  several  states,  have  been  led  to 
»tH>k  for  an  expedient  that  might  supply  the  un- 
avoidable deficiency  of  legislative  provisions,  and 
beifiu  to  o|H>rate,  as  it  were,  from  the  point  at 
which  tlie  latter  begin  to  fail:  I  mean  here  to 
uptHik  of  the  censorial  power, — a  power  which  may 
pnuluco  excellent  effects,  but  the  exercise  of  which 
(contrury  to  that  of  the  legislative  power)  must  be 
lei\  to  the  pei^ple  themselves. 

An  the  pn>pi^ed  end  of  l^islation  is  not,  accord- 
ing to  what  has  been  above  observed,  to  have  the 
particular  intentions  of  individuals,  upon  every 
case,  known  and  complied  with,  but  solely  to  have 
what  is  most  conducive  to  the  public  good,  on  the 
occasions  that  arise,  found  out  and  established,  it 
is  not  an  essential  retjuisite  in  legislative  operations 
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that  every  individual  ehoiild  be  called  upon  to  de- 
liver his  opinion ;  and  since  this  expedient,  which 
at  first  eight  appears  bo  natural,  of  eeeking  out  by 
the  advice  of  all  that  which  concerns  all,  is  found 
liable,  when  carried  into  practice,  to  the  greatest 
inconveniences,  we  must  not  hesitate  to  lay  it  aside 
entirely.  But  as  it  is  the  opinion  of  individuals 
alone  which  constitutes  the  check  of  a  censorial 
power,  this  power  cannot  produce  its  intended 
effect  any  farther  than  this  public  opinion  is  made 
known  and  declared ;  the  sentiments  of  the  people 
are  the  only  thing  in  question  here  :  it  is  therefore 
necessary  that  the  people  should  speak  for  them- 
selves, and  manifest  those  sentiments.  A  parti- 
cular court  of  censure  would  essentially  frustrate 
its  intended  purpose  :  it  is  attended,  besides,  with 
very  great  inconveniences. 

As  the  use  of  such  a  court  is  to  determine  upon 
those  cases  which  lie  out  of  the  reach  of  the  laws, 
it  cannot  be  tied  down  to  any  precise  regulations. 
Ab  a  farther  consequence  of  the  arbitrary  nature  of 
its  functions,  it  cannot  even  be  subjected  to  any 
constitutional  check ;  and  it  continually  presents 
to  the  eye  the  view  of  a  power  entirely  arbitrary, 
and  which  in  its  different  exertions  may  affect,  in 
the  most  cruel  manner,  the  peace  and  happiness 
of  individuals.  It  is  attended,  besides,  with  this 
very  pernicious  consequence,  that,  by  dictating  to 
the  people  their  judgment  of  men  or  measures,  it 
takes  from  them  that  freedom  of  thinking,  which 
is  the  noblest  privilege,  as  well  as  the  firmest  sup- 
port of  liberty." 

•  M.  de  Moutesijuieu,  ainl  M.  Ilousscau,  aud  iiideed  all  Uie 
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We  mmj  tlioerare  look  upon  it «  a  fiuiher  proof 
of  the  somidneflB  of  the  prindples  on  which  the 
Engiidi  eonstitotion  is  founded,  that  it  has  allotted 
to  the  people  themselres  the  province  of  openly 
canvassing  and  arraigning  the  conduct  of  those  who 
are  invested  with  anj  branch  of  public  authority  ; 
and  that  it  has  thus  delivered  into  the  hands  of  the 
people  at  large  the  exercise  of  the  censorial  power. 
Every  subject  in  England  has  not  only  a  right  to 
present  petitions  to  the  king,  or  to  the  houses  of 
parliament,  but  he  has  a  right  also  to  lay  his  com- 
plaints and  observations  before  the  public,  by  means 
of  an  open  press :  a  formidable  right  this,  to  those 
who   rule  mankind  ;  and  which,  continually   dis- 

writcni  on  this  subject  I  have  met  with,  bestow  vast  encomiums  on 
the  censorial  tribunal  that  bad  been  instituted  at  Rome: — they 
have  not  been  aware  that  this  power  of  censure,  lodged  in  tlie 
hands  of  peculiar  magistrates,  with  other  discretionary  powers  an- 
n(;xe4l  to  it,  was  no  other  than  a  piece  of  state-craft,  like  those  de- 
ffcribed  in  the  preceding  chaj)ters,  and  had  been  contrived  by  the 
fii*nAte  as  an  additional  mean  of  securing  its  authority.  Sir  Thomas 
More  has  also  adopted  similar  opinions  on  the  subject :  and  he  is 
no  fur  from  allowing  the  people  to  canvass  the  actions  of  their  rulers, 
that  in  his  System  of  Policy,  which  he  calls  An  Account  of  Utopia 
(the  happy  region,  ev  and  roiroq),  he  makes  it  death  for  individuals 
to  talk  about  the  conduct  of  government. 

1  feel  a  kind  of  pleasure,  I  must  confess,  to  observe,  on  this 
OtiCONion,  that  though  I  have  been  called  by  some  on  advocate  Sot 
pdWiTi  1  have  corried  my  ideas  of  liberty  farther  than  many  writers 
who  huvo  mentioned  that  word  with  much  enthusiasm.^^^ 

•fli  \h  fur  as  the  author's  sentiments  are  to  be  collected  from  his 
wol'ki  Im^  was  fur  from  being  an  advocate  of  arbitrary  power.  He  was 
noti  It  i»<  'run,  the  friend  of  a  wild,  licentious  state  of  society,  falsely 
fiallitd  fi't*cdoni,  but  of  that  calm,  rational  liberty  which  allows 
iiyiuy  niio  llio  on'n»yn>cnl  of  his  own,  and  secures  to  him  freedom 
jin^ll^MMJy  lv»  iK»,  uiuUuy,  whatever  is  lawful. — Edito&« 
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pi-llin<j  tlifi  clfitid  of  majesty  by  whicli  tliey  nre 
surrotinJed,  brings  tbem  to  a  level  with  the  rest 
of  the  people,  and  strikes  at  the  very  being  of  their 
authority. 

Anil  indeed  this  privilege  is  that  which  has  been 
obtained  by  the  English  nation  with  the  greatest 
difficulty,  and  latest  in  point  of  time,  at  the  ex- 
pense of  the  executive  power.  Freedom  was  in 
every  other  respect  already  established,  wlien  the 
English  were  still,  with  regard  to  the  public  ex- 
pression of  their  sentiments,  tinder  restraints  that 
may  be  called  despotic.  History  abounds  with 
instances  of  the  severity  of  the  Court  of  Star- 
chamber,  against  those  who  presumed  to  write  on 
political  subjects.  It  had  fixed  the  number  of 
printers  and  printing-presses,  and  appointed  a 
licenser,  without  whose  approbation  no  book  could 
be  published.  Besides,  as  this  tribunal  decided 
matters  by  its  own  single  authority,  without  the 
intervention  of  a  jury,  it  was  always  ready  to  find 
those  persons  guilty  whom  the  court  was  jdeased 
to  look  upon  as  such :  nor  was  it  indeed  without 
ground  that  the  chief-justice  Coke,  whose  notions 
of  liberty  were  somewhat  tainted  with  the  preJTi- 
dlces  of  the  times  in  which  he  lived,  concluded  the 
eulogiums  lie  bestowed  on  this  court,  with  saying, 
that  "the  right  institution  and  orders  thereof  being 
*'  observed,  it  doth  keep  all  Englai 


After  the  Court  of  Star-chai 


d  m  quiet." 
■  had  been  abo- 


lished, the  Long  Parliament,  whose  conduct  and 


assumed  power  were 


little  better  qualified  to  hear 


a  scrutiny,  revived  the  regulations  against  the  free- 
of  the  press.      Charles   the  Second,  and  after 
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him  James  the  Second,  procured  farther  renewals 
of  them.  These  latter  acts  having  expired  in  the 
year  lG92,  were  at  this  a?ra,  although  posterior  to 
the  Revolution,  continued  for  tiro  years  longer ;  so 
that  it  was  not  till  the  year  160%,  that,  in  conse- 
quence of  the  parliament's  refusal  to  prolong  the 
prohibitions,  the  freedom  of  the  press  (a  privilege 
which  the  executive  power  could  not,  it  seems, 
prevail  upon  itself  to  yield  up  to  the  people)  was 
finally  established. 

In  what,  then,  does  this  liberty  of  the  press  pre- 
cisely consist?  Is  it  a  liberty  left  to  every  one  to 
publish  any  thing  that  comes  into  his  head  ?  to  ca- 
lumniate, to  blacken,  whomsoever  he  pleases?  No; 
the  same  laws  that  protect  the  person  and  the  pro- 
perty of  the  individual,  do  also  protect  his  reputa- 
tion ;  and  they  decree  against  libels,  when  really 
so,  punishments  of  much  the  same  kind  as  are  esta- 
blished in  other  countries.''-  Hut,  on  the  other 
hand,  they  do  not  allow,  as  in  other  states,  that  a 
man  should  he  deemed  guilty  of  a  crime  for  merely 
publishing  something  in  print ;  and  they  appoint  a 
punishment  only  against  him  who  has  printed  things 
that  are  in  their  nature  criminal,  and  who  is  de- 
clared guilty  of  so  doing  by  twelve  of  his  equals, 
appointed  to  determine  upon  his  case,  with  the  pre- 
cautions we  have  before  described. 

The  liberty  of  the  press,  as  established  in  Eng- 
land, couiiists  therefore  (to  define  it  more  precisely) 
in  this,  that  neither  the  courts  of  justice,  nor  any 

'*'  Our  Inw  of  [ilK'l  is  declared  by  ihe  French  to  be  inucb  more 
fievere  than  ilieir's;  tliey  say,  out's  is  an  itveuging,  ibeir's  a  pre- 
ventive, law. — Editor, 
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otlipr  judges  whatever,  are  authorised  to  take  notice 
of  writings  intended  for  the  press,  but  are  confined 
to  those  which  are  actually  printed,  and  must,  in 
these  cases,  proceed  by  the  trial  by  jury. 

It  is  even  this  latter  circumstance  which  more 
particularly  constitutes  the  freedom  of  the  press. 
If  the  magistrates,  though  confined  in  their  pro- 
ceedings to  cases  of  criminal  publications,  were  to 
be  the  sole  judges  of  the  criminal  nature  of  the 
things  published,  it  might  easily  happen  that,  with 
regard  to  a  point  which,  like  this,  so  highly  excites 
the  jealousy  of  the  governing  powers,  they  would 
exert  themselves  with  eo  much  spirit  and  perse- 
verance, that  they  might,  at  length,  succeed  in 
completely  etrikinn;  off  all  the  heads  of  the  hydra. 

But  whether  the  authority  of  the  judges  be  ex- 
erted at  the  motion  of  a  private  individual,  or 
whether  it  be  at  the  instance  of  the  government 
itself,  their  sole  office  is  to  declare  the  punishment 
established  by  the  law  : — it  is  to  the  jury  alone  that 
it  belongs  to  determine  on  the  matter  of  law,  as 
well  as  on  the  matter  of  fact ;  that  is,  to  determine. 
Dot  only  whether  the  writing,  which  is  the  subject 
of  the  charge,  has  really  been  composed  by  the  man 
charged  with  having  done  it,  and  whether  it  be 
really  meant  of  the  person  named  in  the  indictment, 
—  but  also  whether  its  contents  are  criminal. 

And  though  the  law  in  England  does  not  allow 
a  man,  prosecuted  for  having  published  a  libel,  to 
offer  to  support  by  evidence  the  truth  of  the  facts 
contained  in  it"  (a  mode  of  proceeding  which  would 
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be  attended  w^ith  verj  mischievous  consequences 
and  is  every  where  j)rohibited),  yet,  as  the  indict- 
ment is  to  express  that  the  facts  sxe  false,  maliciout,  i 
&c.  and  the  jury,  at  the  same  time,  arc  sole  masters 
of  their  verdict, — that  is,  may  ground  It  upon  what 
considerations  they  please, — it  is  very  probable  that 
they  would  acquit  the  accused  party,  if  the  fact^ 
asserted  in  the  writing  before  them,  were  matter  of 
tmdoiibted  truth,  and  of  a  general  evil  tendency. 
They,  at  least,  would  certainly  have  it  in  their 
power.'" 

And  it  is  still  more  likely  that  this  would  be  the 
case,  if  the  conduct  of  the  government  itself  was 
arraigned  j  beciuise,  besides  this  conviction  which 
we  suppose  in  the  jury,  of  the  certainty  of  the  facts, 
they  would  also  be  influenced  by  their  sense  of  a 
principle  generally  admitted  in  England,  and  which, 
in  a  late  celebrated  cause,  was  strongly  insisted 
upon,  viz.  That,  "though  to  speak  ill  of  indivi- 
"  duals  deserved  reprehension,  yet  the  public  acts 
"  of  government  ouglit  to  lie  open  to  public  exami- 
**  nation,  and  that  it  was  a  service  done  to  the  state 
"  to  canvass  them  freely."* 

miniate  not,  is  dilTerenl,  and  the  tlcfendaiit  ta  allowed  lo  proildoe 
cvidnice  of  ihu  facts  asserted  by  Iiini.'" 

•  See  Segoaiit  Glynn's  Spceeii  f.ir  Woodfull  in  tlic  prosecution 


IM  Tlie  author  is  quite  correct.  The  Jefeodanl  in  such  an  ac- 
tion in  nllowed  to  put  iu  a  plea  of  justification,  aiid,  of  course, 
lljcrurorc,  Ktgive  evidence  in  support  of  such  plea. — Editor. 

■«  AliUoui;h  constantly  told  from  the  hench  that,  in  tliu  eye  of 
ihit  low,  llio  puhlictttioii  of  truth  and  falsehood  may  be  alike  a 
llliid,  JurifK  nro  gi^nerally  found  to  eomhiue  c 
dl*»iulJuti  with  law  in  ihcir  verdicts.— Editor, 
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And  indeed  this  extreme  security  vvitli  wliich 
every  man  in  England  is  enabled  to  communicate 
his  eentimcnts  to  the  [lublic,  and  tlie  general  con- 
cern wliich  matters  relative  to  the  government  are 
always  sure  to  create,  have  wonderfully  multiplied 
all  kinds  of  public  papers.  Besides  those  which, 
being  published  at  the  end  of  every  year,  month, 
or  week,  present  to  the  reader  a  recapitulation  of 
every  thing  interesting  that  may  have  been  done 
or  said  during  their  respective  periods,  there  are 
severul  others,  which,  making  their  appearance 
every  day,  or  every  other  day,  communicate  to  the 
.public  the  several  measures  taken  by  the  govern- 
ment, as  well  as  the  different  causes  of  any  impor- 
tance, whether  civil  or  criminal,  that  occur  in  the 
courts  of  justice,  and  sketches  from  the  speeches 
either  of  the  advocates,  or  the  judges,  concerned  in 
the  management  and  decision  of  them.  During  the 
time  the  parliament  continues  sitting,  the  votes 
or  resolutions  of  the  house  of  commons  are  daily 
published  by  authority  ;  and  the  most  interesting 
speeches  in  both  houses  are  taken  down  in  short- 
hand, and  communicated  to  the  public  in  print.'" 

against  the  latter,  bv  ibe  attorDev-gencrnl,  for  publishing  Junius' 
Letter  to  ibc  King. 

""  The  taking  down,  ami  publication,  of  the  itieniberii' speeches, 
lo  fiir  from  being  allowed,  are  breaches  of  ihe  positive  orders  of 
both  houses ;  but  the  practice  has  been  so  long  connived  at  that 
it  would  he  diiiigerous  lo  the  public  peace  to  aiiempi  to  prevent  it. 
.Any  member,  bonever,  may,  at  any  moment,  by  merely  noticing 
the  presence  of  strangers  in  the  house,  cau^e  their  exclusion  ;  or, 
■I  any  time  bring  the  ]iiiblishpr  of  a  newspajjci'  to  the  bar  of  the 
house  for  a  false  rtpori  of  his  speech, — nn  oflence  which  both 
bouies  have  full  power  to  punish.— F.niTOB. 
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Lastly,  the  private  anecdotes  in  the  metropolis, 
and  the  country,  concur  also  towards  filling  the 
collection  ;  and  as  the  seyeral  public  papers  circu- 
late, or  are  transcribed  into  others,  in  the  different 
country  towns,  and  even  find  their  way  into  the 
villages,  where  every  man,  down  to  the  labourer, 
peruses  them  with  a  sort  of  eagerness,  every  indi- 
vidual thus  becomes  acquainted  with  the  state  of 
the  nation,  from  one  end  to  the  other;  and  by 
these  means  the  general  intercourse  is  such,  that 
the  three  kingdoms  seem  as  if  they  were  one  single 
town. 

And  it  is  this  public  notoriety  of  all  things  that 
constitutes  the  supplemental  power,  or  check,  which, 
we  have  above  said,  is  so  useful  to  remedy  the  un- 
avoidable insufficiency  of  the  laws,  and  keep  within 
their  respective  bounds  all  those  persons  who  enjoy 
any  share  of  public  authority. 

As  they  are  thereby  made  sensible  that  all  their 
actions  are  exposed  to  public  view,  they  dare  not 
venture  upon  those  acts  of  partiality,  those  secret 
connivances  at  the  iniquities  of  particular  persons, 
or  those  vexatious  practices  which  the  man  in  office 
is  but  too  apt  to  be  guilty  of,  when,  exercising 
his  office  at  a  distance  from  the  public  eye,  and  as 
it  were  in  a  corner,  he  is  satisfied,  that  provided 
he  be  cautious,  he  may  dispense  with  being  just. 
Whatever  may  be  the  kind  of  abuse  in  which  per- 
sons in  power  may,  in  such  a  state  of  things,  be 
tempted  to  indulge  themselves,  they  are  convinced 
that  their  irregularities  will  be  immediately  di- 
vulged. The  juryman,  for  example,  knows  that 
his  verdict — the  judge,  that  his   direction  to  the 
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jury — will  presently  be  laid  before  the  public  :  and 
there  is  no  man  in  office,  but  wlio  thus  finds  him- 
Belf  compelled,  in  almost  every  instance,  to  choose 
between  his  duty,  and  the  surrender  of  uU  his 
former  reputation. 

It  will,  I  am  aware,  be  thought  that  I  speak 
in  too  hig-h  terms  of  the  effects  produced  by  the 
public  newspapers.  I  indeed  confess  that  all  the 
pieces  contained  in  them  are  not  patterns  of  good 
reasoning,  or  of  the  truest  Attic  wit ;  but,  on  the 
other  hand,  it  scarcely  ever  happens  that  a  subject 
in  which  the  laws,  or  in  general  the  public  welfare, 
are  really  concerned,  fails  to  call  forth  some  able 
writer,  who,  under  some  form  or  other,  communi- 
eates  to  the  public  his  obBerviLtluns  and  complaJDts. 
I  shall  add  here,  that,  though  an  upright  man,  la- 
bouring for  a  while  under  a  strong  popular  preju- 
dice, may,  supported  by  the  consciousness  of  his 
innocence,  endure  with  patience  the  severest  im- 
putations ;  the  guilty  man,  bearing  nothing  in  the 
'Reproaches  of  the  public  but  what  he  knows  to  be 
true,  and  already  upbraids  himself  with,  is  very  far 
ftom  enjoying  any  such  comfort  ;  and  that,  when 
ift  man's  own  conscience  takes  part  against  him,  the 
4tiOBt  despicable  weapon  is  sufficient  to  wound  him 
'to  the  quick.* 

'  *  I  Hliall  tate  lliis  Decision  lo  observe,  that  ihe  liberty  of  ibe 
press  is  so  fur  from  being  iiijurions  to  Uie  ivpuiatiun  of  individuals 
■'(as  some  persons  tiave  complained),  ibat  il  is,  on  tbc  contrary,  ils 
^re»tl  g^otii.  When  there  exists  no  means  of  eommunicaiion 
iWith  llie  public,  every  oac  is  ex]>oscd,  without  defence,  to  ibe  secret 
jitafia  of  malignity  and  envv-  The  man  in  office  loses  bis  repu- 
'tolion,  ilie  merchant  his  credit,  the  piivaie  individual  his  character, 
'■without  so  much  as  knowing  eillier  who  are  bis  enemies,  or  wliicb 
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EreB  flow  penont  wkcMe  gremtMnem  seems  iBOit 
to  set  them  mbore  the  reach  of  puUic  censure,  are 
not  those  who  least  feel  its  effects.  They  have 
need  of  the  snflfrages  of  that  Tulgar  whom  tfaej 
affect  to  despise,  and  who  are,  after  all,  the  dis» 
pensers  of  that  glorr  which  is  the  real  object  of 
their  ambitious  cares.  Though  all  hare  not  so 
much  sinoeritj  as  Alexander,  ther  have  equal  rea* 
son  to  exclaim,  O  people  !  what  toils  do  we  not  un^ 
dergo^  in  order  to  gain  your  applause  ! 

I  confess  that  in  a  state  where  the  people  dare 
not  speak  their  sentiments,  but  with  a  view  to 
please  the  ears  of  their  rulers,  it  is  possible  that 
either  the  prince,  or  those  to  whom  be  has  trusted 
his  authoritr,  mar  sometimes  mistake  the  nature  of 
the  public  sentiments ;  or  that,  for  want  of  that 
affection  of  which  thej  are  denied  all  possible  marks, 
they  may  rest  contented  with  inspiring  terror,  and 
make  themseltres  amends  in  beholding  the  over- 
awed multitude  smother  their  complaints. 

But  when  the  laws  give  a  full  scope  to  the 
people  for  the  expression  of  their  sentiments,  those 
who  govern  cannot  conceal  from  themselves  the 
disagreeable  truths  which  resound  from  all  sides. 
They  are  obliged  to  put  up  even  with  ridicule; 
and  the  coarsest  jests  are  not  always  those  whidi 
give  them  the  least  uneasiness.  Like  the  lion  in 
the  fable,  they  must  bear  the  blows  of  those  ene- 
mies whom  they  despise  the  most ;  and  they  are, 

war  thev  cam'  on  their  attacks.  But  when  there  exists  a  free 
ni^S9»  <^  innocent  man  immediately  brings  the  matter  into  open 
ilav  and  crushes  his  adversaries,  at  once,  by  a  public  challenge  to 
*-  V  befiff^  ^^  public  the  grounds  of  their  several  imputations. 
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it  lenofth,  stopped  sbort  in  tlicir  career,  nnd  com- 
pelled to  give  up  those  unjust  pur.<iuits  wbicli,  they 
find,  draw  upon  theni,  instead  of  that  nilujirtitioii 
which  is  the  proposed  end  and  reward  of  their 
labours,  nothing  but  mortification  and  disgust. 

In  short,  whoever  considers  what  it  is  that  con- 
ititutes  the  moving  principle  of  what  we  call 
great  affairs,  and  the  invincible  sensibility  of  niau 
to  the  opinion  of  bis  fellow-creatures,  will  not 
hesitate  to  affirtii,  that  if  it  were  possible  for  the 
liberty  of  the  press  to  exist  in  a  despotic  govern- 
ment, and  (what  is  not  less  difficult)  for  it  to  exist 
without  changing  the  constitution,  this  liberty 
iwould  alone  form  a  counterpoise  to  the  power  of 
■the  prince.'*^  If,  for  example,  in  an  empire  of  the 
'East,  a  place  could  bo  found  which,  rendered  re- 
spectable by  the  ancient  religion  of  the  people, 
^might  ensure  safety  to  those  who  should  bring 
thither  tlieir  observations  of  any  kind,  and  from 
this  sanctuary  printed  papers  should  issue,  which, 
under  a  certain  seal,  might  be  equally  respected, 
end  which  in  their  daily  appearance  should  examine 
■nd  freely  discuss  the  conduct  of  the  cadis,  the 
pashas,  the  vizir,  the  divan,  and  the  sultan  himself, 
—  that  would  immediately  introduce  soine  degree  of 
liberty. 


'K  Judge   Blackatt 
Bipinions.  — E  d  c  to  a. 


,  cxjircsses  similar 
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individual  may,  at  his  leisore  and  in  TCtirenetiti 
inform  himself  of  erery  thing  that  relates  to  th^ 
questions  on  which  he  is  to  take  a  resolution. 
Through  its  assistance,  a  whole  nation,  as  it  were, 
holds  a  council,  and  deliberates, — slowly  indeed  (for 
a  nation  cannot  be  informed  like  an  assembly  of 
judges),  but  after  a  regular  manner,  and  with  cer- 
tainty. Through  its  assistance,  all  matters  of  fact 
are  at  length  made  clear ;  and,  through  the  con- 
flict of  the  different  answers  and  replies,  nothing 
at  last  remains  but  the  sound  part  of  the  argu- 
ments.* 

Hence,  though    all   good  men    may   not  think 
themselves  obliged  to  concur  implicitly  in  the  tu- 

*  This  right  of  publicly  discussing  political  subjects  is  alone  a 
great  advantage  to  a  people  who  enjoy  it ;  and  if  the  citizens  of 
Geneva  preserved  their  liberty  better  than  the  people  were  able  to 
do  in  the  other  cowmonwealihs  of  Switzerland,  it  was,  I  think, 
owing  to  the  extensive  right  they  }X)ssessed  of  making  public  re- 
monstrances  to  their  magistrates.     To  these  ]*emonstrances  the 
magistrates  (for  instance  the  council  of  twenty-Jive,  to  which  they 
were  usually  made)  were  obliged  to  give  an  answer.     If  ihis  answer 
did  not  satisfy  the  remonstrating  citizens,  they  took  time,  perhaps 
two  or  three  weeks,  to  make  a  reply  to  it,  which  must  also  be  an- 
swered ;  and  the  number  of  citizens  who  went  up  with  each  new  re- 
monstrance increased,  according  as  they  were  thought  to  have  reason 
on  their  side.     Thus,  the  remonstrances  which  were  made  on  ac- 
count of  the  sentence  against  Rousseau,  and  were  delivered  at  first 
by  only  forty  citizens,  were  afterwards  often  accompanied  by  about 
nine  hundred.    This  circumstance,  together  with   the  ceremony 
with    which  tho:^   remonstrances    or    representations    were    de- 
livered, rendered  them  a  great  check  on  the  conduct  of  the  magis- 
trates :  thev  were  even  still  more  useful  to  the  citizens  of  Geneva, 
as  preventives  than  as  remedies  ;  and  nothing  was  more  likely  to 
4eter  the  magistrates  iix>m  taking  a  step  of   any  kind  than  the 
th(ipght  that  it  mighl  give  ri^e  to  a  representation. 
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iltsarj  reaolDtioeftof  a  people  vboK  their  oiaton 
:e  pains  to  Bgitate,  jet,  on  tlte  other  hand,  when 
earae  people,  left  to  itself,  per^ereres  in  opi- 
niona  vbicb  hare  fur  a  long  time  been  discoased 
in  public  writiugs,  and  from  which  '^t  is  essential 
to  add)  all  errors  concerning  facts  hare  been  re- 
mofed,  such  persererance  is  certainir  a  very  re- 
^ctable  decUion ;  and  then  it  is,  though  only 
iheo,  that  we  may  with  safety  sar,^"  the  voice  of 
the  people  is  the  roice  of  God.** 

How  therefore  can  the  people  of  Ensland  ad, 
when,  having  formed  opinions  which  may  really 
be  called  tbeir  own,  they  think  tbey  have  just 
cause  to  complain  of  the  administration  1  It  is,' 
as  has  been  said  above,  by  means  of  the  right 
thej  have  of  electing  their  representatives  ;  and 
tbe  same  method  of  general  iatercourse  that  has 
informed  (hen)  with  regard  to  the  objects  of  tbeir 
complaints,  will  likewise  enable  them  to  apply  the 
remedy  to  them. 

Through  this  medium  they  are  acquainted  with 
the  nature  of  the  subjects  that  have  been  deliber- 
ated upon  in  the  assembly  of  their  re[)resentatives ; 
- — they  are  informed  by  whom  (he  different  motions 
'Were  made, — by  whom  they  were  supported  j —and 
the  manner  in  which  the  suffrages  are  delivered,  is 
such,  that  they  always  can  know  the  names  of  those 
who  have  voted  constantly  for  the  advancement  of 
pernicious  measures. 

And  the  people  not  only  know  tiie  particular 
dispositions  of  every  member  of  the  house  of  com- 
mons, but,  from  the  general  notoriety  of  afl'airs, 
have  also  a  knowledge  of  the  political  sentiments 
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of  a  ^reat  number  of  those  whom  their  situation 
in  life  renders  fit  to  fill  a  place  in  that  house.  And 
availing  tlietuselves  of  the  several  vacancies  that 
happen,  and  elill  more  of  the  o[>portunity  of  a 
general  election,  they  purify,  eitlier  successively  or 
at  once,  the  legislative  assembly  ;  and  thus,  with- 
out any  commotion  or  danger  to  the  state,  they 
effect  a  material  reformation  in  the  views  of  the 
government. 

I  am  aware  that  some  persons  will  doubt  these 
patriotic  and  systematic  views,  which  I  am  here 
attributing  to  tlie  people  of  England,  and  will 
object  to  me  the  disorders  that  sometimes  happen 
at  elections.  But  this  reproach,  which,  by  the 
way,  comes  with  little  propriety,  from  writers  who 
would  have  the  people  transact  every  thing  in  their 
own  persons, — this  reproach,  I  say,  though  true  to 
a  certain  deg;ree,  is  not,  however,  so  much  so,  as  it 
is  thought  by  certain  persons  who  have  taken  only 
a  superficial  survey  of  the  state  of  thingB. 

Without  doubt,  in  a  constitution  in  which  all 
important  causes  of  uneasiness  are  so  effectually 
prevented,  it  is  impossible  but  that  the  people  will 
have  long  intervals  of  inattention.  Being  then  sud- 
denly called,  from  this  state  of  inactivity,  to  elect 
representatives,  they  have  not  examined  before-hand 
the  merits  of  those  who  solicit  their  votes  ;  and  the 
latter  have  not  had,  amidst  the  general  tranquillity, 
any  opportunity  of  making  themselves  known  to 
them. 

The  elector,  persuaded,  at  the  same  time,  that 
the  person  whom  lie  will  elect  will  he  equally  in- 
terested with  himself  in  the  support  of  public  liberty, 
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does  not  enter  into  laborious  disquisitions,  and  from 
which  he  sees  he  may  exempt  himself.  Obliged, 
however,  to  give  the  preference  to  somebody,  he 
forms  his  choice  on  motives  which  would  not  be  ex- 
cusable, if  it  were  not  that  some  motives  are  neces- 
sary to  make  a  choice,  and  that,  at  this  instant,  he 
is  not  influenced  by  any  other  ;  and  indeed  it  must 
be  confessed,  that,  in  the  ordinary  course  of  things, 
and  with  electors  of  a  certain  rank  in  life,  that  can- 
didate who  gives  the  best  entertainment  has  a  great 
chance  to  get  the  better  of  his  competitors. 

But  if  the  measures  of  government,  and  the  re- 
;eption  of  these  measures  in  parliament,  by  means 
of  a  too  complying  house  of  commons,  should  ever 
such  as  to  spread  a  serious  alarm  among  the 
people,  the  same  causes  whicli  have  concurred  to 
establish  public  liberty  would,  no  doubt,  operate 
again,  and  likewise  concur  in  its  support.  Ageneral 
combination  would  then  be  formed,  both  of  those 
members  of  parliament  who  have  remained  true  to 
the  public  cause,  and  of  persons  of  every  order 
among  the  people.  Public  meetings,  in  such  cir- 
cumstances, would  be  appointed  ;  general  subscrip- 
tions would  be  entered  into,  to  support  the  ex- 
penses, whatever  they  might  he,  of  such  a  necessary 
opposition  ;  and  all  private  and  unworthy  purposes 
being  suppressed  by  the  sense  of  the  national 
danger,  tlie  choice  of  the  electors  would  then  be 
wholly  determined  by  the  consideration  of  the 
public  spirit  of  the  candidates,  and  the  tokens  given 
by  them  of  such  spirit. 

Thus  were  those  parliaments  formed,  which  sup- 
pressed arbitrary  taxes  and    imprisonments.     Thus 
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^a'AJt,' thai,  under  Charles  the  Second,  tbe  people, 
when  recovered  from  tliat  entliiistasni  of  affection 
with  which  thpy  received  a  king  so  long  jtersecuted, 
at  last  returned  to  hiiu  no  parliamentB  but  such  as 
were  composed  of  a  majority  of  men  attached  to 
public  liberty.  Thus  it  was,  that,  persevering  in  a 
conduct  which  the  circnmetances  of  the  times  ren- 
deied  necessary,  the  people  baffled  the  arts  of  the 
government;  and  Charles  dissolved  three  successive 
parliaments,  without  any  other  effect  than  that  of 
having  those  same  men  re-chosen,  and  set  again  in 
opposition  to  him,  of  whom  he  hoped  he  had  rid 
himself  for  ever. 

Nor  was  James  the  Second  happier  in  his  at- 
tempts than  Charles  liad  been.  This  prince  soon 
experienced  that  bis  parliament  was  actuated  by 
the  same  s|)irlt  as  those  which  bad  opposed  the  de> 
signs  of  bis  late  brother  ;  and  having  suffered  him- 
self to  be  led  Into  measnres  of  violence,  instead  of 
being  better  taught  by  the  discovery  he  made  of  the 
real  sentiments  of  the  people,  his  reign  was  termi- 
nated by  that  catastrophe  with  which  every  one  is 
acquainted. 

Indeed,  if  we  combine  the  right  enjoyed  by  the 
people  of  England,  of  electing  their  representatives, 
witli  the  whole  of  the  English  government,  we 
8h;dl  Ucoiiie  continually  more  and  more  sensible 
of  tbii  uxcelient  effects  that  may  result  from  that 
right.  All  men  in  tbe  state  ai'c,  as  has  been  be- 
fore observed,  really  interested  in  the  support  of 
public  liberty.  Nothing  but  temporary  motives, 
and  such  as  are  quite  peculiar  to  themselves,  can 
induce  tbe  members  of  any  house  of  conimoiia  to 
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connive  at  measures  destructive  of  this  liberty. 
The  people,  therefore,  under  such  ctrcumetances, 
need  only  change  these  ineoibers,  in  order  effec- 
tually to  reform  the  conduct  of  that  house  ;  and  it 
may  fairly  be  pronounced  beforehand,  that  a.  house 
of  commons,  composed  of  a  new  set  of  persons, 
mil,  from  this  bare  circumstance,  be  in  the  interests 
of  the  people.'"'^ 

Hence,  though  the  complaints  of  the  people  du 
not  always  meet  with  a  speedy  and  imnu'iiiute  re> 
dress  (a  celerity  which  would  be  the  symptom  of  a 
fatal  unsteadiness  in  the  constitution,  and  would 
sooner  or  later  bring'  on  its  ruin)  ;  yet,  when  we 
attentively  consider  the  nature  and  the  resources 
of  this  constitution,  we  ^hall  not  think  it  too  bold 
an  assertion  to  say,  that  it  is  impossible  but  that 
complaints  in  which  the  people  persevere  (that  is, 
well-grounded  complaints)  will  sooner  or  later  be 
redressed . 


CHAPTER  XIV. 
Right  oflfesistance. 


But  all  those  privileges  of  the  people,  considered 
in  themselves,  are  but  feeble  defences  against  the 
real  strength  of  those  who  govern.  All  those  pro- 
i  necessarily 
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pose  that  things  remain  in  their  leg'al  and  settled 
course:  what  would  then  be  the  resource  of  the 
people,  if  ever  the  prince,  suddenly  freeing  him- 
self from  all  restraint,  and  throwing  himself  as  it 
were  out  of  the  constitutiou,  should  no  longer  re- 
spect either  the  person  or  the  property  of  the 
subject,  and  either  should  make  no  account  of  his 
conventions  with  the  parliament,  or  attempt  to 
force  it  implicitly  to  submit  to  his  will? — It  would 
be  resistance. 

Without  entering  here  into  the  discussion  of  a 
doctrine  which  would  lead  us  to  inquire  into  the 
first  principles  of  civil  government,  consequently 
engage  us  in  a  long  disquisition,  and  with  regard 
to  which,  besides,  persons  free  from  prejudices 
agree  pretty  much  in  their  opinions,  1  shall  only 
observe  here  (and  it  will  be  sufficient  for  my  pur- 
pose) that  the  question  has  been  decided  in  favour 
of  this  doctrine  by  the  laws  of  England,  and  that 
resistance  is  looked  upon  by  them  as  the  ulti- 
mate aud  lawful  resource  against  the  violences  of 
Itovrer. 

It  was  resistance  that  gave  birth  to  the  Great 
Charter,  that  lasting  foundation  of  English  liberty, 
and  the  excesses  of  a  power  established  by  force 
were  also  restrained  by  force.*     It  has  been  by 

*  Lord  Iiytteltoti  savs,  extremely  well,  in  his  Pcrsiwi  letters, 
"  If  ibe  privileges  of  the  people  of  EnglanJ  be  concessions  (Voia 
"  tlie  crown,  is  not  tbe  power  of  llie  (Town  itself  a  concession  from 
"  die  people  i*"  1[  migljibe  saiil  with  eqnal  Irulli,  and  somewhat 
more  in  point  to  tlie  sabjei;!  of  ibis  cliapter, — If  ibe  privileges  of 
llie  people  be  an  encroacbmcni  on  the  power  of  kings,  tbe  power 
Itself  of  kings  was  at  first  an  encroacbmcnt  (no  msltcr  whether  ef- 
fected by  surprise)  on  the  natnTa!  liberty  of  tbe  people. 
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the  same  means  that,  at  different  times,  the  people 
have  procured  the  confirmation  of  the  same  charter. 
Lastly,  it  has  also  been  the  resistance  to  a  king  who 
made  no  account  of  his  own  engagements,  that  has, 
in  the  issue,  placed  on  the  throne  the  family  which 
is  now  in  possession  of  it. 

This  is  not  all  ;  this  resource,  which  till  then 
had  only  been  an  act  of  force  opposed  to  other  acts 
of  force,  was,  at  that  iera,  expressly  recognized  by 
the  law  itself.  The  lords  and  commons,  solemnly 
assembled,  declared,  that  "  king  James  the  Second, 
**  having  endeavoured  to  subvert  the  constitution 
"  of  the  kingdom,  by  breaking  the  original  con- 
"  tract  between  king  and  people,  and  having  vio- 
"  lated  the  fundamental  laws,  and  withdrawn  hira- 
"  self,  had  abdicated  the  government  j  and  that  the 
"  throne  was  thereby  vacant."* 
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'*•  It  will  jiroLaLly  be  expected  of  ihe  EiHlor,  that  he  sjioiild 
stale  bia  views  of  tbe  iiiterestitig  and  deeply-important  question 
treated  of  in  ibis  chapter,  respecting  wliich  the  most  learned  and 
inielligent  men  differ  widely  in  their  opinions,  and  acknowledge 
many  practical  difficulties.  He  feels  impelled  by  a  sacred  sense  of 
duly  humbly  to  state  his  decided  conviclioo,  that  all  the  difTereot 
forms  of  government  subsisting  in  the  world  are  to  be  regarded  as 
the  effect  of  the  Almighty's  permissive  superintending  providence 
—  ihat  till  persons  raised  to  and  exercising  authority  therein  ("  the 
"powers  that  be")  ore  God's  deputies  and  representatii-ea — 
that  it  is  an  iiidispensaLle  duty  incumbent  on  all  Christians  of 
every  age,  and  nation,  and  grade  in  socieiy,  (o  render  prompt  and 
quiet  obedience  to  the  goveruors  under  whom  iheir  lot  is  providen- 
tially cast,  patiently  submitting  to  the  hardships,  atid  thankfully 
receiving  the  benefits,  ibeiice  acci-uing— and  that  no  ohjcciion  should 
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preferring  complaints  against  the  abuses  of  governr 
menty  and»  moreover,  of  being  provided  with  arms 
for  their  own  defence.     Judge  Blackstone  expresses 


it 
tt 


neglect  mine  of  obeying  him. ...  If  I  am  thus  strictly  obliged 
to  honour y  obey,  and  pray  for,  a  bad  Prince,  how  much  more 
"  should  I  pay  those  duties  to  one  who  represents  God,  not  only  in 
'*  his  AUTHORITY,  but  in  his  holiness  too !" — Bishop  Beveridges 
Private  Thovghts.     London,  1713.    Vol.  i.  pp.  249—252. 

We  must  not  be  too  busy  in  examining  the  prudence  and  un- 
reasonableness of  human  laws :  for  although  we  are  not  bound 
"  to  believe  them  all  to  be  the  wisest ;  yet  if  by  inquiring  into  the 
•*  lawfulness  of  them,  or  by  any  other  instrument  we  find  them  to 
"  fail  of  that  wisdom  with  which  some  others  are  ordained,  yet  we 
"  must  never  make  use  of  it  to  disparage  the  person  of  the  lawgiver, 
"  or  to  countenance  any  man's  disobedience,  much  less  our  own.'* 
'^Bishop  Jeremy  Taylor  s  Rules  of  Holy  Living,  London,  1817, 
pp.  147,  148 

"  The  resistance,  which  consists  in  non-subjection,  or  a  refusal 
"  to  yield  actual  obedience  to  the  law  of  the  superior,  can  only  he 
"  allowed,  when  the  matter  of  the  law  is  sinful,  and  so  forbidden 
by  the  higher  Power;  not  when  it  is  judged  inexpedient  or  un- 
profitable only  :  for  of  this,  subjects  are  not  to  judge,  but  the  law- 
giver only No  resistance  of  the  higher  Powers  by  force  can 

"  be  allowed  to  any  who  have  not  the  power  of  the  swonl  ....  For 
"  he  that  thus  uses  it,  takes  the  sword  without  authority  from  *  Him 
**  to  whom  belongeth  vengeance ' .  .  .  .  and  so,  without  authority 
**  from  Him  to  whom  this  power  of  the  sword  originally  belongs." 
— WhHby*s  Commentary  on  the  l^th  chapter  of  Romans. 

II  est  dangei'eux  de  dire  aux  peuple  que  les  loix  ne  sont  pas 

jusles;  car  il  nobeit  qu'^  cause  qu'il  les  croit  justes.     G'est 

pourquoi  il  faut  lui  dire  en  m^me  temps  qu'il  doit  obeir,  parce 

"  qu'elles  sont  loix,  comme  il  faut  ob^ir  aux  superieurs,  non  pacce 

qu'ils  sont  justes,  mais  parce  qu'ils  sont  superieurs.     Par  la,  toute 

sedition  est  pre  venue,  si  on  peut  faire  entendre  cela II  aeroit 

bon  qu'on  obeit  aux  loix  et  coutumes,  parce  qu'elles  sont  loix."-r- 
Pensees  de  Pascal,  a  Paris,  1803,  tome  i.  p.  166. 

"  Le  caract^re  de  la  Religion  Chretienne  est  d'inspiiter  la  sou* 
*'  mission  et  I'ob^issance  aux  Superieurs,  dans  tout  ce  qui  n'est  pas 
"  contraire  A  la  Loi  de  Dieu.*' — Le  JSTouveau  Testament,  par  Beau- 
sobre  et  Lenfant,  a  Amsterdam,  1741,  tome  i.  p.  91. 
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himself  in  the  following  terms,  in  his  Coninientaries 
on  the  Laws  of  England. 

*'  To  vindicate  these  rights,  when  actually  vio- 

"  Le  2  deroir  des  sujels  envcrs  fet  puitsances,  cjui  est  iiu  tilre 
"  que  I'Apotre  donne  aux  rois  coiiijub  aux  migeB,  eal  de  iie  \*as 
"  ix'garder  leurs  deliiuts  iiersonnels,  qui  viennoDt  d'eux-inemcs ; 
"  tnois  leur  puissance  qui  vieni  de  Dieii,  ot  qui  est  toujoiirs  booDe. 
"  L'Ap6tre  ajoute  la  quality  de  taperieurei  k  ceUes  de  putMancai  : 
"  parce  que  les  roia  n'ont  iwrsonue  ail  dessus  d'eus  pour  k  lem- 
"  porel,  que  Dieusenl :  Dmiiibusmajor,  solo  Deo  minor,  Tertullian. 
"  (greater  than  all,  itiferior  to  God  alone).  .  .  .  Un  4  devoir 
"  des  Btijela  est  de  ne  s'elever  jaiutiis  conlrc  les  Tois,  quels  qu'its 
"  soient,  puisque  c'est  B'allaquer  a  Dieit.  ...  II  n'y  a.  point  de 
"  vraie  pieie,  ni  de  vraie  religion,  ou  il  n'y  a  point  de  soumission 
"  ni  d'obeissince  envers  lea  souverains-  Cc  n't^t  ni  leurs  qualit^s 
"  personnelles,  ni  Icnr  vie,  ni  leur  religion,  qui  doit  regler  I'obe- 
"  issance  des  gujela ;  mais  I'ordre  el  la  volenti  de  Dieu  qui  les  a 
"  elablis,  et  «on  autorite  dont  il  les  a  revSlus." — Le  Nouveau  Tetla- 
Kent,  par  Quesnel,  a  Amsterdam,  1736,  tome  vi.  pp.  1S5, 156, 
tome  viii,  p.  217. 

"  II  nous  Taut  pluatost  inaister  a  prouver  el  monslrer  ce  (jui  ne 
"  pent  pa^  si  aiseinenl  entreren  I'esprit  des  hommes:  c'est  qu'en 
"  nn  lionime  pervers  (in  tlie  Latin,  delerrimo,  ilie  vileat  of  men) 
"  ei  indigne  de  tout  honueur,  lequel  obtienl  la  supeiiorile  publique, 
"  reside  neantmoins  la  niesnie  digniie  et  piiissance  (in  the  Latin, 
"  prsclaram  illam  et  divinam  polesiatem,  that  eminent  and  di- 
"  vine  power)  loquelle  noatre  Seigneur  par  sa  pomle  a  doun^e  aux 
"  ministreBde  so  justice:  et  que  les  sujets,  quant  a  ce  qui  ^ipar- 
"  tient  k  lob^iBsaiice deiie  fi  sa superioriie,  lu  y  doivcat porler  aussi 
"  grande  reverence  qu'ib  feroyent  A,  un  bon  Koy,  s'ils  en  avoyent 
"  un." — iKililulion  tie  la  Religion  Chreitienne,  par  Jean  Calvin, 
a  Geneve,  \56A,  livreiv.  chap.  xs.  section  xxv.  p.  900. 

For  furtherconfirmationilie  reader  is  refen^  lo  the  tcntli  bouily 
of  the  church  of  England ;  lo  bishop  Horslcya  aennon  preached 
before  the  house  of  lords  January  30, 1 793,  ^iee  Huntley's  Scimons, 
Dundee,  1S13,  vol.  iii.  pp.  286—334  ;  to  Robinson's  Christian 
Synem,  London,  160.5,  vol.  iii.  pp.  162 — 167;  to  the  commen- 
taiies  of  Calvin  and  Scolt  ou  ibe  10th  chapter  of  the  Epistle  (o 
the  Romani ;  and  to  the  irrefragable  lesttraony  of  judge  Bbick- 
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"lateil  or  attacked,  the  subjects  of  England  are 
"  entitled,  in  the  first  place,  to  the  regular  admi- 
"  nistration  and  free  course  of  justice  in  the  courts 
"  of  law ;  next,  to  the  right  of  petitioning  the 
"  king  and  parliament  fur  redress  of  {rrievancra  ; 
"  and,  lastly,  to  the  right  of  liaving  a,nd  using  arms 
*'  for  self-preservation  and  defence." 

XiSstly,  this  right  of  opposing  violence,  in  what- 

aloin-,  ilint  "  llii-  absolute  sovereignty  ami  Uansi-etnletit  doniiniou 
"  oftlic  cruwn  are  laid  down  most  strongly  and  em pliati colly  in  our 
"  law-books,  as  will  os  our  Homilies." — See  Ulaektlont't  Com- 
menlariei,  Oxford,  1775,  vol.  i.  j>.  351. 

Moreover,  the  above  ajioslulic  iujuui-ljons  demand  Buluiiission  Ut 
govt'irnnciiis  de  facto,  awA  no!  merely  to  yovcrumenta  dtyire.      , 

"  How  men  come  to  a  rigli'ful  Title  to  iliia  power,  ov  who  has 
"  tlmt  Title,  he  is  wholly  sileiil,  and  says  uoihing  i»f  it.  To  have 
"  muddled  with  tlial  would  have  been  to  dedde, of  civil  rights,  oon- 
"  irury  Lo  the  design  and  buBiness  of  the  gospel,  aud  the  exumple 
"  of  our  Saviour,  who  refusi-d  inL-ddling  in  sneli  cases  with  ihia  dg- 
"  eisive  question  :  W)io  made  me  a  Judge  or  Dhider  over  f/ou ? !' 
—Loekes  fVori).  London,  1727,  vol.  iii.  p.  328. 

"  He  tells  tlieiu  that '  the  powers  that  be  (at  oiwni  fiovain^  are 
"  urdaiiied  ofGud:*  he  will  not  consent,  ibut  they  should  enter  into 
"any  enquiries  on  the  origin  of  that  right,  whieb  waaexerei^  by 
"  tbc  Emperor,  but  commands  tliem  to  obey  tbc  constituieil  nutlio- 
"  rilies,  as  appointe>I  agreeably  lo  (he  divine  will,  and  not  lo  asso- 
^'cfcie  with  those,  who  endeavoured  lo  effect  a  change  in  tlie 
1^.  goveruiu«ni  [qui  rea  novas  uiolinntur,  according  to  the  phrase 
"used  by  tlie  Kouians),"— ilficArtWM't  JntroduelioH  lo  (he  JVnw 
Testamtiit,  trmiflati:d  into  English  by  Herbert  Marsh,  Bishop. of 
reterhoroLij-h,  London,  1802,  vol.  iv.  p.  101,  102. 

If,  as  is  cutibidci'cd  the  ca^e,  these  are  com'Ct  commenlanes  on 
the  apostle's  words,  as  imniediaiely  appliuuhle  to  the  tyrannieal 
government  of  Nero,  "  a  monster  of  cruelty,  caprice,  aud  wicked- 
"ness,  almost  unparalleled  in  the  anuttlsofmnnkiud/'liiiw  much  more 
forcibly  do  they  apply  to  the  limited  monarchy — ihe  welhpoisetl  con- 
•ilitulion—undfi  which  it  is  our  happiness  to  live,  which  supplies 
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ever  ebape,  and  from  whatever  quarter  it  may  come, 
is  so  generally  acknowledged,  that  the  courts  of 
law  have  sometimes  grounded  theirjudgmentsupon 
it.  I  shall  relate  on  this  heada  faut  which  is  some- 
what remarkable. 

A  constable,  being  out  of  his  precinct,  arrested  a 
woman  whose  name  was  ^Hflfi  Z>eA?'/j«  ;  one  Taoly 
took  her  part,  and,  in  the  heat  of  the  fray,  killed 
the  assistant  of  the  constable. 

Being  prosecuted  for  murder,  lie  alleged,  in  his 
defence,  that  the  illegality  of  the  imprisonment  was 
a  sufficient  provocation  to  make  the  homicide  excu- 
sable,  and  entitle  him  to  the  benefit  of  clergy. 
The  jury,  having  settled  the  matter  of  fact,  left 
the  criminality  of  it  to  be  decided  by  the  judge,  by 
returning  a  special  verdict.  Tlie  cause  was  ad- 
journed to  the  King's  Bench,  and  thence  again  to 
Serjeants'  Inn,  for  the  opinion  of  the  twelve  judges. 
Here  follows  the  opinion  delivered  by  chief  justice 
Holt,  in  giving  judgment. 

"  If  one  be  imprisoned  upon  an  unlawful  au- 
"  thority,  it  is  a  sufficient  provocation  to  all  people, 
"  out  of  compassion,  much  more  so  when  it  is  done 
"  under  colour  of  justice  ;  and  when  the  liberty  of 
*'  the  subject  is  invadtHl,  it  ia  a  provocation  to  all 
"  the  subjects  of  England.  A  man  ought  to  be 
*'  concerned  for  Magna  Charta  and  the  laws ;  and 


uiellioilA  wheivb^  ihe  encroBclinieiits  afoDe  branch  uf  iLe  govem- 
tueut  upon  the  rights  (if  ihu  oLhera  may  be  Ugally  mid  QOnttitutioa- 
allynsisiei.  Thu  Editor  inisls,  ihcTeTore,  iliaibe  shall  uut  be  const- 
dci'dl  m  adv[uiuin{^  an  opinion  abvliiug  lyiium^',  or  iiiiuiical  to  civil 
li]^,i,Tl/,  in  giving  it  an  bis  liunibic  but  liecidei]  jiiJ^mil,  that  tub' 
mitsioH  to  exittiny  authorities,  in  all  mailers  not  contrary  to  the 
law  n/Goif,  is  our  duly  at  all  Hmes  and  in  all  casot. — Euitcir. 
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"  if  any  one  against  law  imprison  a  man,  he  is  an 
"  offender  against  Magna  Charta."  After  some 
debate,  occasioned  chiefly  by  Tooly's  appearing  not 
to  have  known  that  the  constable  was  out  of  his 
precinct,  seven  of  the  judges  were  of  opinion 
that  the  prisoner  was  guilty  of  manslaughter,  and 
he  was  admitted  to  the  benefit  of  clergy.* 

But  it  is  with  respect  to  this  right  of  an  ultimate 
resistance,  that  the  advantage  of  a  free  press  ap- 
pears in  a  most  conspicuous  light.  As  the  most 
important  rights  of  the  people,  without  the  prospect 
of  a  resistance  which  overawes  those  who  should 
attempt  to  violate  them,  are  little  more  than  mere 
shadows, — so  this  right  of  resisfing,  itself,  is  but  vain, 
when  there  exist  no  means  of  effecting  a  general 
union  between  the  different  parts  of  the  people. 

Private  individuals,  unknown  to  each  other,  are 
forced  to  bear  in  silence  injuries  in  which  they  do 
not  see  other  people  take  a  concern.  Left  to  their 
own  individual  strength,  they  tremble  before  the 
formidable  and  ever-ready  power  of  those  who 
govern  :  and  as  the  latter  well  know  (and  are  even 
apt  to  over-rate)  the  advantages  of  their  own  situa- 
tion, they  think  that  they  may  venture  upon  any 
thing. 

But  when  they  see  that  all  their  actions  are  ex- 
posed to  public  view, — tiiat,  in  consequence  of  the 
celerity  with  which  all  things  become  comnnini- 
cated,  the  whole  nation  forms,  as  it  were,  one  con- 
tinued irritable  body,  no  part  of  which  can  be 
touched  without  exciting  an  universal  tremor. 
— they  become  sensible  that  the  cause  of  each  in- 

"•  Sec  Reports  ol'  Cases  fttgucd,  licbnU'd,  »iid  mljiulm-Hl,  in  Banco 
llegiiue,  iti  the  liine  of  Queen  Aunt. 
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dividual  is  really  tlie  cause  of  all,  and  that  to  attack 
the  loirest  among  the  people  is  to  attack  the  whole 
people. 

Here  also  we  must  remark  the  error  of  those 
who,  as  they  make  the  liberty  of  the  people  consist 
in  tlieir  power,  8o  make  their  power  consist  in  their 
action. 

When  the  people  are  often  called  to  act  in  their 
own  persons,  it  is  impossible  for  them  to  acquire 
any  exact  knowledge  of  the  state  of  things.  The 
event  of  one  day  effaces  the  notions  which  they 
had  begun  to  adopt  on  the  preceding  day  ;  and 
amidst  the  continual  change  of  things,  no  settled  1 
principle,  and,  above  all,  no  plans  of  union,  bare 
time  to  be  established  among  them. — You  wish  to 
have  the  people  love  and  defend  their  laws  and  li- 
berty ;  leave  them,  therefore,  the  necessary  time  to 
know  what  laws  and  liberty  are,  and  to  agree 
iu  their  opinion  concerning  them  j  you  wish  an 
union,  a  coalition,  which  cannot  be  obtained  but  by 
a  slow  and  peaceable  process ;  forbear  therefore 
continually  to  shake  the  vessel. 

Nay,  farther,  it  is  a  contradiction,  that  the  peo- 
ple should  act,  and  at  the  same  time  retain  any 
real  power.  Have  they,  for  instance,  been  forced 
by  the  weight  of  public  oppression  to  throw  off 
the  restraints  of  the  law,  from  which  they  no 
longer  received  protection? — they  presently  find 
themselves  suddenly  become  subject  to  the  com- 
mand of  a  few  leaders,  %vho  are  the  more  absolute 
in  proportion  as  the  nature  of  their  power  is  less 
clearly  ascertained  :  nay,  perhaps  they  must  even 
submit  to  the  toils  of  war,  and  to  military  disci- 
i)line. 
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■i:  'Ifit'be'in  the  oommon  and  le^l  course  of  things 
that  the  peojilt!  are  called  to  move,  each  individual 
IB  oblig'ed,  for  the  success  of  the  measures  in  wliicli 
he  is  then  nuide  to  take  a  coucern,  to  join  himself 
to  Bonie  party  ;  nor  can  this  party  be  without  a  heatl. 
The  citizens  thus  grow  divided  among  themselvet^, 
and  contract  the  pernicious  habit  of  submitting  to 
leaders.  They  are,  at  length,  no  more  than 
theclientsof  a  certain  number  of  patrons  J  and  the 
hitter  soon  becoming  able  to  command  the  arms 
of  the  citizens  in  the  same  manner  as  tliey  at  fimt 
governed  their  votce,  make  little  account  of  a  pe<i- 
|ile,  with  one  part  uf  which  tbey  know  how  toxurb 
the  othor.  ■..■!-,.  ih 

'  But  when  the  moving-  springs  of  governmeht 
are  placed  entirely  out  of  the  body  of  the  people, 
tlieir  action  is  thereby  disengaged  from  all  that 
could  render  it  complicated,  or  bide  it  from  the 
eye.  As  the  people  thenceforward  consider  things 
speculatively,  and  are,  if  I  nmy  be  allowed  the 
expression,  only  spectators  of  the  game,  they  ac- 
i|uire  just  nofione  of  things;  and  as  these  no- 
tions, amidtit  the  general  (juiet,  giiiu  ground  and 
Hpread  themselves  far  and  %vide,  they  nt  length 
entertain,  on  the  subject  vi  their  liberty,  bnt  one 

tijiinion.        "      ■■•  <■■'•'  ■>-  ■'■    ■..'    ■  ■  ,  .     ., I. .    M. 

,  iorniing  tbnsi  a«3«t«eiFe,  one  body,  Ao'pet^U, 
at. every  inslaut,  hove  it  in  their  power  to  fitrlke 
the  decisive  blow,  which  is  to  level  every  thinf. 
Like  those  mechanical  powers,  the  greatest  effi- 
ciency of  which  exists  nt  the  instant  which  precedes 
Iheir  enterinjr  infoaclion,  it  has  an  immense  force, 
jubt  bciaui^e  it  does  not  yet  exert  any  ;   and  in  this 
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8tutfl  of  stillnese,  but  of  attenttoo,  conaiBts  its  true 
momentum. ^'^  ■.■'< 

With  regard  to  those  who  (whether  from  per- 
sonal privileges,  or  hy  virtue  of  a  commission  from 
the  people)  are  intrusted  with  the  active  part  of 
.goremmont,  as  thoy,  in  the  meanwhile,  see  them- 
selves exposed  to  puhlio  view,  and  observed  as  from 
a  distance  by  men  free  from  the  spirit  of  party,  and 
who  place  in  them  but  a  conditional  trust,  they  are 
afraid  of  exciting'  a  commotion,  which,  though  it 
inight  not  prove  the  destruction  of  all  power,  yet 
wippid  surely  and  immediately  be  the  destruction 
■of  their  own.  And  if  we  niig'ht  fiuppose  that, 
through  an  extraordinary  conjunction  of  circum- 
stttucefi,  lliey  should  resulve  amon^  themselves 
upon  the  sacrifice  of  those  laws  on  which  public  li- 
berty is  founded,  they  would  no  sooner  lift  up  their 
eyes  towards  that  extensive  assembly,  which  views 
them  with  a  WHtchfiil  attention,  than  they  would 
fiad  their  public  virtue  return  upon  them,  and 
would  make  haste  to  resume  that  jilan  of  conduct, 
out  of  the  limits  of  which  they  con  expect  notliing 
Imt  ruin  and  perdition. 

In  short,  as  the  body  of  the  people  cannot  act 
without  cither  subjecting  themselves  to  some  power, 
or  effecting  a  general  destruction,  the  only  share 
they  can  have  in  a  govemuient,  with  advantage  to 
(themselves,  is  not  to  interfere,  but  to  infiueneei— 
tpihe  able  to  act,  and  not  to  act. 

The  power  o(  the  people  is  not  when  they  strike, 
but  when  they  kee[»  in  awe  :  it  is  when  they  can 
overthrow  every  thing,  that  they  never  need  to 
ill*  ni  I.U1.  I      'fcPuwer.— KiiiroR.'     -'    uiii'-'Jt!  '"Wl 
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move  i  and  ManliuB  included  all  io  four  wordf , 
when  he  said  to  the  people  of  Rome— O^tendits 
beUum^  pacem  habebitis^^ 


CHAPTER  XV. 


Proofs  drawn  from  Facts^  of  the  Truth  of  the 
Principles  laid  down  in  the  present  fP^ork. — 
1 .  TTie  peculiar  Manner  in  which  Revolutions 
have  always  been  concluded  in  England. 

It  may  not  be  sufficient  to  have  proved  by  argu- 
ments the  advantages  of  the  English  constitution ; 
It  will  perhaps  be  asked,  whether  the  effects  cor- 
t^pond  to  the  theory  ?  To  this  question  (which 
1  confess  is  extremely  proper)  my  answer  is  ready : 
it  is  the  same  which  was  once  made,  I  believe,  by  a 
Lacedsemonian —  Come  and  see. 

If  we  peruse  the  English  history,  we  shall  be 
particularly  struck  with  one  circumstance  to  be 
observed  in  it,  and  which  distinguishes  most  ad- 
vantageously the  English  government  from  all  other 
ft^e  governments ;  I  mean  the  manner  in  which 
revolutions  and  public  commotions  have  always 
b^en  terminated  in  England. 
'  If  we  read  with  some  attention  the  history  of 
other  free  states,  we  shall  see  that  the  public  dis- 
sensions that  have  taken  place  in  them  have  con- 
stantly been  terminated  by  settlements  in  which 

^  Exhibit  sigus  of  war,  aud  you  shall  have  peace. — Editor. 
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the  interests  only  of  a  few  were  really  provided 
for,  wliilc  the  g^rievanceg  of  the  many  were  hardly, 
if  at  all,  attended  to.  \iv  England  the  very  reverse 
has  happened  ;  and  we  find  revolutions  always  to 
have  heen  terminated  by  extensive  and  accurate 
provisions  for  securing-  the  general  liberty. 

The  histories  of  the  ancient  Grecian  common- 
wealths, and,  above  all,  of  the  Roman  republic,  of 
which  more  complete  accounts  have  been  left  us, 
afford  striking  proof  of  the  former  part  of  this  ob- 
servation. 

What  was,  for  instance,  the  consequence  of  that 
great  revolution  by  which  the  kings  were  driven 
from  Rome,  and  in  which  the  senate  and  patricians 
acted  as  the  advisers  and  leaders  of  the  people  ? 
The  consequence  was,  as  we  find  in  Dionysius  of 
Halicarnassus,  and  Livy,  that  the  senators  imme- 
diately assumed  all  those  powers  lately  so  much 
complained  of  by  tliemselves,  which  the  kings  had 
exercised.  The  execution  of  their  future  decrees 
were  entrusted  to  two  magistrates,  taken  from 
their  own  body,  and  entirely  dependent  on  them, 
whom  they  called  consiiln,  and  who  were  made  to 
boar  about  them  all  the  ensigns  of  power  which 
had  formerly  attended  the  kings.  Only  care  was 
taken  that  the  axes  and  fauces,  tlie  symbols  of  the 
power  of  life  and  death  over  the  citizens,  which  the 
senate  now  claimed  to  itself,  should  not  be  carried 
before  both  consuls  at  once,  but  only  before  one  at 
a  time,  for  fear,  says  Livy,  oJldouWipg  tJ*e  terror  pf 
the  people.*  .u. .- ,»    ip-.h     ,!..i.  i- 


a  (rfi/»iii).  'Jimiia  insignia,  pnini  oi 
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Nor  was  this  all :  the  seoators  drew  over  to 
tlicir  partj"  those  men  who  had  the  most  interest 
at  that  time  among  the  people,  and  admitted  them 
as  members  into  their  own  body  ;•  which  indeed 
was  a  precaution  they  could  not  prudently  avoid 
tiiking.  But  the  interests  of  the  great  men  in  the 
republic  beinp  thus  provided  for,  the  revolution 
ended.  The  new  senators,  as  well  n't  the  old,  took 
care  not  to  lessen,  by  making  provisions  for  the 
liberty  of  the  people,  a  power  which  was  now  be- 
come their  own.  Nay,  they  presently  stretched 
this  power  beyond  its  former  tone  ;  and  the  jiunisho 
ments  whicli  the  consuls  inflicted,  in  a  mJHtnry 
manner,  on  a  number  of  those  who  still  adhered 
to  the  former  mode  of  government,  and  even  upon 
his  own  children,  taught  the  people  what  they  had 
to  expert  for  the  future,  if  they  presumed  to  op- 
pose the  power  of  those  whom  they  had  thus  un- 
warily made  their  musters. 
,    Among  the  oppressive  laws  or  usages  which  the 

''  id  inwo  camum  csl,  ne,  si  ambo  fnsccs  liitbcrcnl,  duplk'aliis 
"ttfWrfVidereiur.*''*'    ^i(.  £iV.  lib.ii.  §  I. 

viif  These  vuV  Mnniors  were  eallert  conscripd;  hcniro  ilifl  liatne  cY 
■^f^»t.i:onit>riftli;^'*'  aTiL-rHardsindiiicriDiinDtdy  gUxu  to  tbe  t^fatrfe 
^i^ti.'.^ — 'J'il.  i.iv.  iljUl  .1 

'  "*Thc  [exloppVuxiiiiales  so  nenrlv  to  a  literal  Iraiislation  pf  tliis 
passage,  thai  it  Btims  unneoesBafy  lo  enpply  one. —Km Ton. 
',  y^^the.pairmn'iKmnpUtforeMmUas.nat  those  first  in]titiil<»d, 
liiL  sML'U  i»,\icK  tukcii  into  (luL  orderputof  ibc gentry,  by  lirutiu, 
.  ufier  tbe  espulsion  of  Tan[iiin,  at  wbitb  lime  ihey  began  to  Ijc 
callvd  tuntcripli,  by  wny  of  tlistiticlion  fnim  tbe  pafricii,  or  jwnri- 
ciuns.  In  tbi-  reign  of  Honmlas  their  number  was  a  bniidred,  bui 
iJiiH  wu  BfierwunlH  duubl«tl  by  'ruri|iiin,  uud  tiufjinraled  to  thnu 
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eonate,  after  tlie  expulsion  of  tliu  kiii^,  hiul  pci- 
luiUeil  to  coiitiiuio,  wbat  were  most  ooniplaincd  nf 
by  the  people,  were  those  by  which  such  citizen^ 
as  coiilil  not  pay  their  debts,  with  the  iritercet 
(which  at  Homo  was  enormoue),  at  the  appointed 
time,  became  slaves  to  their  creditors,  and  wert* 
delivered  over  to  them,  bound  with  cords;  hence 
the  word  nesi,^'^  by  which  slaves  of  that  kiiiil  were 
denominated.  The  cruelties  exercised  by  creditors 
on  tboBC  unfortunate  men,  whom  the  privaln 
calamities,  caused  by  the  frequent  wars  iti  whieli 
Uome  was  engaged,  rendered  very  numerous,  at 
lost  roiised  the  body  of  th«  people  ;  they  abandoned 
both  the  city  and  their  inhuman  fellow-citizens,  and 
retreated  to  the  other  side  of  the  river  j-'inio. 

But  this  second  revolution,  like  the  former,  only 
procured  the  advancement  of  particular  persons.  A 
new  office  was  created,  called  the  triburicsbip. 
Those  whom  the  people  had  placed  at  their  head 
when  they  left  the  city,  where  raised  to  it.  Ilieir 
duty,  it  was  agreed,  was,  for  the  future,  to  i)rotect  the 
citizens :  and  they  were  invested  with  a  certain 
number  of  prerogatives  for  that  purpose.  This 
institution,  it  must  however  be  confc»ied,  would 
have,  in  the  issue,  ]»roved  very  beneficial  to  the 
people,  at  least  for  a  long  course  of  time,  if  certain 
precuutiuns  bad  been  taken  with  respect  to  it, 
which  would  have  much  lessened  the  future  personal 
importance  of  the  new  tribunes  :"    but  these  pre- 

*  ,'I'lieir  Dumber,  wbicli  was  only  (eit,  ouglil  to  have  been  much 

,  ..'f^  A  ntroe  (jivcu  Ui  persons  dtlivered  bound  I o  save  tlieir  citrdi- 
tui's,  for  dtfuiiU  of])ayitieul,  lill  sal'mfaclwa  iras  mii'/e.  — Editwb. 
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oaiitione  the  tatter  did  not  think  proper  to  suggest; 
nnd  in  reg'ard  to  those  abuses  themselres,  which  had 
at  6rBt  given  rise  to  the  complaints  of  the  people, 
no  farther  mention  was  made  of  them.* 

As  the  senate  and  patricians,  in  the  early  ages 
of  the  common(veaItli,  kept  themselves  doBely 
united,  the  tribunes,  for  ntl  their  personal  privilege?, 
were  not  able,  during-  the  first  times  after  their 
creation,  to  gain  an  admittance  either  to  the  con- 
sulship, or  into  the  senate,  and  thereby  to  separate 
their  condition  any  further  from  that  of  the  people. 
This  situation  of  theirs,  in  which  it  was  to  be 
wished  they  might  always  have  been  kept,  produced 
at  first  excellent  effects,  and  caused  their  conduct 
to  answer,  in  a  great  measure,  the  expectation  of 
the  people.  The  tribunes  complained  loudly  of  the 
exorbitancy  of  the  powers  possessed  by  the  senate 
and  consuls  }  and  here  we  must  observe  that  the 
power  exercised  by  the  latter  over  the  lives  of  the 
citizens,  had  never  been  yet  subjected  (which  will 
probably  surprise  the  reader)  to  any  known  laws, 
though  sixty  years  had  already  elapsed  since  the 
expulsion  of  the  kings.  The  tribunes  therefore  in- 
sisted  that  laws  should  be  made  in  tliat  re> 
spect,  which  the  consuls  should  thenceforward  be 
bound  to  follow,  and  that  they  should  no  longer 
he  left,  in  the  exercise  of  their  power  over  the  lives 

greater;  nnil  lliev  never  ought  lo  have  accepted  the  power  left  to 
each  of  them,  of  stopping,  hy  his  single  opposition,  the  proceeditiys 
of  all  the  rest. 

•  Manv  other  scdiiioiis  nei-e  afterwards  laised  up.m   ilic  same 
account . 
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(if  tbe  citizens,  to  their  own  caprice  and  wanton- 
Equitable  as  these  demands  were,  the  senate  and 
patricians  opposed  them  with  great  warmth,  and, 
either  by  naming'  dictators,  or  calling  in  the  assist- 
ance of  the  priests,  or  other  means,  they  defeated, 
for  nine  years  together,  all  tiie  endeavours  of  th« 
tribunes.  However,  as  the  latter  were  at  that 
time  in  earnest,  tbe  senate  was  at  length  obliged  tu 
comply  ;  and  the  Lex  Terentilla  was  passed,  by 
which  it  was  enacted,  that  a  general  code  of  laws 
should  be  made. 

These  beginnings  seemed  to  promise  great  sue* 
cess  to  the  cause  of  the  people.  But,  unrortunatt>ly 
for  tbem,  the  senate  found  means  to  have  it  agreed, 
that  the  office  of  tribune  should  be  set  aside  during 
the  whole  time  that  the  code  should  be  framing. 
They,  moreover,  obtained  that  the  ten  men,  called 
decemvirs,  to  whom  the  charge  of  composing  this 
code  was  to  be  given,  should  be  taken  from  tbe 
body  of  the  patricians.  The  same  causes,  there- 
fore, produced  again  the  same  effects ;  and  tiio 
power  of  the  senate  and  consul  was  left  in  the  new 
code,  or  laws  of  the  Twelve  Tables,  as  undefined 
as  before.  As  to  tbe  laws  above  mentioned,  con- 
cerning debtors,  which  never  had  ceased  to  be  bitterlyi 

"  "  QiioU  [wiiiiliis  in  se  jus  dederit,  eo  consiilem  iisnrum;  non 
"  ipsos  libidinein  ac  Hceutiam  eiiam  pro  lege  habiluros."'* — Tit. 
Liv  lib.  iii,  §  9. 

"''  WLatever  share  of  aiilhority  tlic  people  should  think  proper 
lo  enlnist  i»  the  hands  of  ibe  consuls,  siicb  they  should  enjoy ;  but 
lliey  should  not  hold  iheir  own  will  and  absolute  delerminations  as 
law. — Trniislaliun  given  by  Baker. — F.ditor, 
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complainei]  of  by  the  people,  and  in  regard  to  which 
Bome  satisfaction  ought,  in  common  justice,  to  have 
been  given  thcui,  they  were  confirmed,  and  a  new 
terror  added  to  them  from  the  manner  in  which 
they  were  expressed. 

The  true  motive  of  the  senate,  when  they  thus 
trusted  the  framing  of  the  new  laws  to  a  new  kind 
of  magistrates,  called  decemvirs,  was,  that,  by  sus- 
pending the  ancient  office  of  consul,  tbey  might 
have  a  fair  pretence  for  suspending  also  the  office 
of  tribune,  and  thereby  rid  themselves  of  the  people, 
during  the  time  that  the  important  business  of 
framing  the  code  should  be  carrying  on:  they  even, 
in  order  the  better  to  secure  that  point,  placed  the 
whole  power  of  the  republic  in  the  hands  of  those 
new  magistrates.  But  the  senate  and  patricians  ex- 
perienced then,  in  their  turn,  the  danger  of  intrust- 
ing men  with  an  uncontrolled  authority.  As  they 
themselves  had  formerly  betrayed  the  trust  which 
the  people  had  placed  in  them,  so  did  the  decemvirs, 
on  this  occasion,  likewise  deceive  them.  They  re- 
tained by  their  own  private  authority  the  unlimited 
power  that  had  been  conferred  on  them,  and  at  last 
exercised  it  on  the  patricians  as  well  as  the  plebeians. 
Both  parties  therefore  united  against  them,  and  the 
decemvirs  were  expelled  from  the  city. 

The  former  dignities  of  the  republic  were  re- 
stored, and  with  them  the  office  of  tribune.  Those 
from  among  the  people  who  had  been  most  instru- 
mental in  destroying  the  power  of  the  decemvirs, 
were,  as  it  was  natural,  raised  to  the  tribuneship ; 
and  they  entered  upon  their  offices  with  a  prodigi- 
ous degree    of  popularity.     The   senate  and    the 
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ptttrifnaiie  were,  nt  the  Bame  time,  sunk  extremely* 
low  in  Consequence  of  the  lung  tyranny  which  had' 
juatexpireil ;  and  those  two  circtiuietanceB  united;^ 
afforded  the  tribunes  but  too  easy  an  opportunity' 
of  making  the  present  revolution  end  as  the  former', 
ones  had  done,  and  converting-  it  to  the  advance- 
ment of  their  own  power.  They  ijot  new  personal-' 
privileges  to  he  added  to  those  which  they  already' 
poBeessed  ;  and  moreover  procured  a  law  to  bei 
enacted,  by  which  it  was  ordained,  that  the  rodOMl 
lutions  taken  by  the  co»iiVta  tribittn'^  (an  assemU^' 
itti  which  the  tribunes  were  admitted  to  proposfb 
new  laws)  Fihonid  be  binding  upon  the  whole  cota^l 
raonwealth ;— by  which  they  at  once  raised  tai 
themBelves  an  imperium  in  imperio,'^  and  acquired^* 
as.Livy  expresses  it,  a  most  active  weapon.*  .n 

[£rOTn  iJiat  time  great  commotions  arose  in  thej 
republic,  which,  like  all  those  before  them,  ended  i 
!a  promoting  the  power  of  a  few.  Proposals  foili 
easing  the  people  of  their  debts;  for  dividing  witbj 
some  equality  amongst  the  citizens,  the  lauds  wbicjiii 
were  taken  from  the  enemy  ;  and  for  lowering  tb<(] 
rate- of  the  interest  of  money,  were  frequently  uiade| 
byrthe  teibtines.  And  indeed'  all  these  were  exr, 
cellent  regulations  to  propose;  but,  untbrtuuateljfi 
for  the  people,  the  proposals  of  thera  were  oulyi, 
pretences 'Used  by  the  tribimes  for  promoting  scbeiQes 
(MiiifL'  .itiioiiiJ  [m  -i->i:t>;  ;il)  fiKiil)  itlitt  litiii  ,b*m>Ja 
•mient  iwm  n-,'>ri^'f}?fff%W'  '^^!^i;<}  ttill  yMomft  iihuI 

««A*'iisBembl/in'whichllic  people  griteiheit  roles liytffcfea^' 
wbereiH  in  ibe  comilia  aurSala  they  gave  iheiii  hy  whole  coOTlr// 
andin  tbe  fotnUia  cfnturiala  \>y  bomUods.— Editob.        ,i\  ]  ;,„^i 

,'*iA  government  wiihin  P  govenuucnt,— Editor.    ,,    ^.l  ^.j. 
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of  a  fatal,  though  somewhat  remote,  tendency  to 
public  liberty.  Their  real  aims  were  at  the  con- 
sulship, the  praetorship,  the  priesthood,  and  other 
offices  of  executive  power,  which  they  were  in- 
tended to  control,  and  not  to  share.  To  these 
views  they  constantly  made  the  cause  of  the  people 
subservient.  I  shall  relate,  among-  other  instances, 
the  manner  in  which  they  procured  to  themselves 
an  admittance  to  the  office  of  consul. 

Having,  during  several  years,  seized  every  oppor- 
tunity uf  making  speeches  to  the  people  on  that 
subject,  and  even  excited  seditions  in  order  to 
overcome  the  opposition  of  the  senate,  they  at  last 
availed  Ihemselves  of  the  circumstance  of  an  inier- 
reg^num,  (a  time,  during  which  there  happened  to 
be  no  other  magistrates  in  the  republic  beside 
themselves,)  and  proposed  to  the  tribes,  whom 
they  had  assembled,  to  enact  the  three  follovrlng* 
laws  : — the  first,  for  settling  the  rate  of  interest  of 
money ;  the  second,  for  ordaining  that  no  citizen 
should  be  possessed  of  more  than  five  hundred 
acres  of  land ;  and  the  third  for  providing  that 
one  of  the  two  consuls  should  be  taken  from  the 
body  of  the  plebeians.  But  on  this  occasion  it 
evidently  appeared,  says  Livy,  which  of  the  l*iwa 
in  agitation  were  most  agreeable  to  the  people, 
and  which,  to  those  who  proposed  them  ;  for  the 
tribes  accepted  the  laws  concerning  the  interest 
of  money,  and  the  lands  j  but  as  to  that  concern- 
ing the  plebeian  consulship,  they  rejected  it ;  and 
both  the  former  articles  would  from  that  moment 
have  been  settled,  if  the  tribunes  had  not  declared, 
that  the  tribes  were  called  upon,  either  to  accept, 
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or  reject,  all  tlit-ir  three  proposals  at  once.*  Great 
commotions  ensued  tliereupon,  for  a  wliole  year  5 
but  at  last  the  tribunes,  by  their  perseverance  in 
insisting  that  the  tribes  should  vote  on  their  three 
rci^a/ion«  jointly,  obtained  their  ende,  and  overcame 
both  the  opposition  of  the  eenate,  and  the  rehiotancQ 
of  the  people. 

In  the  same  manner  did  the  tribunes  get  tbeni' 
selves  made  capable  of  filling  all  other  places  o( 
executive  power,  and  public  trust,  in  the  republic. 
But  when  all  their  views  of  that  kind  were  ac- 
complished, the  republic  did  not  for  all  this  enjoy 
more  qutet,  nor  was  the  interest  of  the  people 
better  attended  to,  than  before.  New  struggles 
then  arose  for  actual  admission  to  those  places,^ 
for  procuring  them  to  relatives  or  friends, — for  go- 
vernments of  provinces,  and  commands  of  arniiee. 
A  few  tribunes,  indeed,  did  at  times  apply  them- 
selves  seriously,  out  of  real  virtue  and  love  of  their 
duty,  to  remedy  the  grievances  of  the  people ;  but 
their  fellow-tribunes,  as  we  may  see  in  history,  and 
the  whole  body  of  those  men  upon  whom  the  peo- 
ple bad,  at  different  times,  hestotped  consulships, 
£edileships,  censorships,  and  other  dignities  without 
number,  united  together  with  the  utmost  vehemenca 

•  "  Ab  tribuiiis,  veliit  per  iiiitrregnuin,  concilio  plebia  habito, 
"  appaniil  ([us:  ex  jiromulgaLis  jilebi,  qiigc  lalorihiis,  gratiora  es- 
"  Beni;  nam  de  fieiioie  alque  ngro  rogaiioues  jubebant,  de  plubmo 
"  coosulaiu  autiquabanl  (a-HliqaU  tlabanl) ;  et  jiaifecia  utraime 
"  res  essct,  m  tribuni  se  in  omnia  simul  consulere  plebem  dixis- 
"  seuu"""— r;/.  Liv.  lib.  vi.  \  39. 

'""  A  traiislalioii  of  this  postage,  bo  iiuarly  lileval,  is  given  in  llie 
tenl,  ibal  it  ia  consiiiered  nnnec«ssary  lo  fiirniah  any  olher-^ 
EniTOH. 
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against  them  ;  and  the  real  patriots,  such  as  Tibe- 
rius Gracchus,  Caius  Gracchus,  and  Fulvius,  con- 
stantly perished  in  the  attempt. 

I  have  been  somewhat  explicit  on  the  effects 
produced  by  the  different  revolutions  that  hap- 
pened in  the  Roman  republic,  because  its  history- 
is  much  known  to  us,  and  we  have,  either  in  Di- 
onysius  of  Halicarnassus,  or  in  Livy,  considerable 
monuments  of  the  more  ancient  part  of  it.  But 
the  history  of  the  Grecian  commonwealths  would 
also  have  supplied  us  with  a  number  of  facts  to 
the  same  purpose.  That  revolution,  for  instance, 
by  which  the  PisistratidcB  were  driven  out  of 
Athens, — that  by  which  the  four  hundred^  and 
afterwards  the  thirty^  were  established, — as  well 
as  that  by  which  the  latter  were  in  their  turn  ex- 
pelled,— all  ended  in  securing  the  power  of  a  few. 
The  republic  of  Syracuse,  that  of  Corcyra,  of 
which  Thucydides  has  left  us  a  pretty  full  account, 
and  that  of  Florence,  of  which  Machiavel  has 
written  the  history,  also  present  to  us  a  series  of 
public  commotions  ended  by  treaties,  in  which,  as 
in  the  Roman  republic,  the  grievances  of  the  peo- 
ple, though  ever  so  loudly  complained  of  in  the 
beginning  by  those  who  acted  as  their  defenders, 
were,  in  the  issue,  most  carelessly  attended  to,  or 
even  totally  disregarded.* 

But,  if  we  turn  our  eyes  towards  the  English 
history,  scenes  of  a  quite  different  kind  will  offer 

*  The  revolutions  which  formerly  happened  in  France,  all 
ended  like  those  ahove  mentioned.  A  similar  remark  may  be 
extended  to  the  history  of  Spain,  Denmark,  Sweden,  Scotland, 
&c. 
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to  our  view;  and  we  shall  find,  on  the  contrary, 
that  revolutions  in  England  have  always  been 
terminated  bj  making  such  provisions,  and  only 
such,  as  all  orders  of  the  people  were  really  and  in- 
discriminately to  enjoy. 

Most  extraordinary  facts,  these  1  and  which, 
from  all  the  other  circumstances  that  accompanied 
them,  we  see,  all  along,  to  have  been  owing  to 
the  impossibility  (a  point  that  has  been  so  much 
insisted  upon  in  former  chapters)  in  which  those 
who  possessed  the  confidence  of  the  people,  were, 
of  transferring  to  themselves  any  branch  of  the 
executive  authority,  and  thus  separating  their  own 
condition  from  that  of  the  rest  of  the  people. 

Without  mentioning  the  compacts  which  were 
made  with  the  first  kings  of  the  Norman  line,  let 
us  only  cast  our  eyes  on  Magna  Charta,  which 
is  still  the  foundation  of  English  liberty.  A  num- 
ber of  circumstances,  which  have  been  described 
in  the  former  part  of  this  work,  concurred  at  that 
time  to  strengthen  the  regal  power  to  such  a  degree, 
that  no  men  in  the  state  could  entertain  a  hope  of 
succeeding  in  any  other  design  than  that  of  setting 
bounds  to  it.  How  great  was  the  union  which 
thence  arose  among  all  orders  of  the  people ! — 
what  extent,  what  caution,  do  we  see  in  the  provi- 
sions made  by  the  Great  Charter  1  All  the  objects 
for  which  men  naturally  wish  to  live  in  a  state  of 
society  were  settled  in  its  various  articles.  The 
judicial  authority  was  regulated.  The  person  and 
property  of  the  individual  were  secured, 
safety  of  the  merchant  and  stranger  was 
for.     The  higher  class  of  citizens  gave  i 
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ber  of  oppressive  privileges  wliicb  they  had  long' 
Bccustomed  themselves  to  look  upon  as  their  un- 
(loulited  rights.*  Nay,  the  irupleiiients  of  tilhige 
of  the  hondmaii  or  slave,  vfern  also  secured  to 
hira:  and  for  the  6rst  time,  perhaps,  in  the  nnualtt 
of  the  world,  a  civil  war  was  terminated  by  making 
stipulations  in  favour  of  those  unfortunate  men 
to  whom  the  avarice  and  lust  of  dominion,  inhe> 
rent  in  human  nature,  continued,  over  the  greatest 
part  of  the  earth,  to  deny  the  common  rights  of 
mankind. 

Under  Henry  the  Third  great  diBturhances arose; 
and  they  were  all  terminated  by  solemn  confirma- 
tions given  to  the  Great  Charter.  Under  Edward  I. 
Edward  li.  Edward  III.  and  Richard  II.  those 
who  were  intrusted  .  with  the  care  of  the  iutereets 
of  the  people  lost  no  opportunity  that  offered,  of 
strengthening  still  farther  that  foundation  of  public 
liberty, — of  taking  all  such  precautions  as  might 
render  the  Great  Charter  still  more  effectual  in  the 
event.  They  had  not  ceased  to  be  convinced  that 
their  cause  was  the  same  with  that  of  all  the  rest  of 
the  people. 

Henry  of  I<ancaster  having  laid  claim  to  the 
crown,  the  commons  received  the  law  from  the 
victorious  party.  They  settled  the  crown  upon 
Henry,  by  the  name  of  Henry  the  Fourth  j  and 
added,  to  the  act  of  settlement,  provisions  which 
the  reader  may  see  in  the  second  volume  of  the 
Parlininentnr^  History  of  England.     Struck  with 

•  All  pusaessors  nf  laiid  look  ihu  engagement  to  establwli  iu 
Iwliiiir  or  their  ttiiunis  uiiil  idshiiIs  f«'^a  mot}  the  Mine  lihcTlies 
wdich  llii'v  dt-miiiii.leil  (ram  ilic  king. 
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the  wisdom  of  the  conditiotiB  demanded  by  the 
coramons,  the  authors  of  the  book  just  mentioned 
observe  (perhaps  with  some  simplicity)  that  the 
commons  of  England  were  no  Jbolx  nt  that  time. 
They  ought  rather  to  have  said — The  commons 
of  England  were  happy  enough  to  form  among 
themselves  an  assembly  in  which  every  one  could 
propose  what  matters  he  pleased,  and  freely  discuss 
them; — they  had  no  possibility  left  of  converting 
either  these  advantages,  or  in  general  the  confidence 
which  the  people  had  placed  in  them,  to  any  private 
views  of  their  own  :  they,  therefore,  without  loss 
of  time,  endeavoured  to  stipulate  useful  conditions 
with  that  power  by  which  they  saw  themselves  at 
every  instant  exposed  to  be  dissolved  and  dispersed, 
and  applied  their  industry  to  insure  the  safety  of  the 
whole  people,  as  it  was  the  only  means  they  had  of 
procuring  their  own. 

In  the  long  contentions  which  took,  place  be- 
tween the  houses  of  York  and  Lancaster,  the  com- 
mons remained  spectators  of  disorders  which  in 
those  times  it  was  not  in  their  power  to  prevent; 
they  successively  acknowledged  the  title  of  the 
victorious  parties  ;  but  whether  under  Edward  the 
Fourth,  under  Richard  the  Third,  or  Henry  the 
.Seventh,  by  whom  those  quarrels  were  terminated, 
they  continually  availed  themselves  of  the  impor- 
tance of  the  services  which  they  were  able  to  per- 
form to  the  new-established  sovereign,  for  obtain- 
ing effectual  conditions  in  favour  of  the  whole  body 
of  the  people. 

At  the  accession  of  James  the  First,  whir' 
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be  considered  as'a  kind  of  revolution,  no  demands 
were  made  by  the  men  who  were  at  the  head  of  the 
nation,  but  in  favour  of  general  liberty. 

After  the  accession  of  Charles  the  First,  discon- 
tents of  a  very  serious  nature  began  to  take  place  ; 
and  they  were  terminated,  in  the  first  instance,  by 
the  act  called  the  Petition  of  Righty  which  is  still 
looked  upon  as  a  most  precise  and  accurate  delinea- 
tion of  the  rights  of  the  people.* 

At  the  restoration  of  Charles  the  Second,  the 
constitution  being  re-established  upon  its  former 
principles,  the  former  consequences  produced  by  it 
began  again  to  take  place  ;  and  we  see  at  that  sera, 
and  indeed  during  the  whole  course  of  that  reign, 
a  continued  series  of  precautions  taken  for  securing 
the  general  liberty. 

Lastly,  the  great  event  which  took  place  in  the 
year  1689,  aflfords  a  striking  confirmation  of  the 
truth  of  the  observation  made  in  this  chapter.  At 
this  aera  the  political  wonder  again  appeared — of  a 
revolution  terminated  by  a  series  of  public  acts,  in 
which  no  interests  but  those  of  the  people  at  large 
were  considered  and  provided  for : — no  clause,  even 
the  most  indirect,  was  inserted,  either  to  gratify  the 

*  The  disorders  which  took  place  in  the  latter  part  of  the  reign 
of  that  prince  seem  indeed  to  contain  a  complete  contradiction  to 
the  assertion  which  is  the  subject  of  the  present  chapter  ;  but  they, 
at  the  same  time,  are  a  no  less  convincing  confirmation  of  the 
truth  of  the  principles  laid  down  in  the  course  of  this  whole  work. 
ITie  above-mentioned  disorders  took  rise  from  that  day  in  which 
Charles  the  First  gave  up  the  power  of  dissolving  his  parliament, — 
that  is,  from  the  day  in  which  the  members  of  that  assembly  ac- 
quired an  independent,  personal,  permanent  authority,  which  they 
soon  began  to  turn  against  the  people  wiio  had  raised  them  to  it. 
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present  ambition,  or  favour  the  fntnre  views,  of 
those  who  were  personally  concerned  in  bringing 
those  acts  to  a  conclusion.  Indeed,  if  any  thing  is 
capable  of  conveying  to  us  an  adequate  idea  of  the 
BDundness,  as  well  as  peculiarity,  of  the  principles 
on  which  the  English  government  is  founded,  it  is 
the  attentive  perusal  of  the  system  of  public  com- 
pacts to  which  the  revolution  of  the  year  l68!)  gave 
rise, — of  the  Bill  of  Rights  with  all  its  different 
clauses,  and  of  the  several  acts,  which,  till  the  ac- 
cession of  the  bouse  of  Hanover,  were  made  in 
order  to  strengthen  it. 


CHAPTER  XIV. 

Second  Difference.  —  The  Manner  nfier  which 
the  Laws  for  the  Liberty  of  the  Subject  are 
executed  in  England. 

The  second  difference  I  mean  to  speak  of  between 
the  English  government  and  that  of  other  free 
states,  concerns  the  important  object  of  the  execu- 
tion of  the  laws.  On  this  article,  also,  we  shall 
find  the  advantage  to  lie  on  the  side  of  the  English 
government;  and,  if  we  make  a  comparison  be- 
tween the  history  of  those  states,  and  that  of  Eng- 
land, it  will  lead  us  to  the  following  observation, 
viz.  that  though  in  otlior  free  states  the  laws  con- 
cerning  the  liberty  of  the  citizens  were  imperfect, 
yet  the  execution  of  them  was  still  more  defective. 
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In  Kngland,  on  the  contrary,  not  only  tlie  laws  for 
the  security  of  the  subject  are  very  extensive  In 
their  provisions,  but  the  manner  in  which  they  are 
executed  carries  these  advantages  still  farther;  and 
English  subjects  enjoy  no  less  liberty  from  the  spirit 
both  of  justice  and  mildness,  by  which  all  branches 
of  the  government  are  influenced,  than  from  the  ac- 
curacy of  the  taws  themselves. 

The  Roman  commonwealth  will  here  again  sup- 
ply us  with  examples  to  prove  the  former  part  of 
the  above  assertion.  When  I  said,  in  the  foregoing 
chapter,  that,  in  times  of  public  commotion,  no  pro- 
visions were  made  for  the  body  of  the  people,  I 
meant  no  provisions  that  were  likely  to  prove  effec- 
tual in  the  event.  When  the  people  were  roused 
to  a  certain  degree,  or  when  their  concurrence  was 
necessary  to  carry  into  effect  certain  resolutions,  or 
measures,  that  were  particularly  interesting  to  the 
men  in  power,  the  latter  could  not,  with  any  pru- 
dence, openly  profess  a  contempt  for  the  political 
wishes  of  the  people ;  and  some  declarations  ex- 
pressed in  general  words,  in  favour  of  public  liberty, 
were  indeed  added  to  the  laws  that  were  enacted 
on  those  occasions.  But  these  declarations,  and 
the  principles  which  they  tended  to  establish,  were 
afterwards  even  openly  disregarded  in  practice. 

Thus,  when  the  people  were  made  to  vote,  about 
u  year  after  the  expulsion  of  the  kings,  that  the 
regal  government  never  should  he  again  established 
in  Rome,  and  that  those  who  should  endeavour  to 
restore  it  should  he  devoted  to  the  gods,  an  article 
was  added,  which,  in  general  terms,  con6rnied  to 
the  citizens  the  right  they  had  before  enjoyed  under 
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the  king,  of  appealing  to  the  people  from  the  sen- 
tences of  death  pasEcd  upon  them.  No  punishment 
(which  will  surprise  the  reader)  was  decreed  against 
those  who  should  violate  this  law  ;  and  indeed  the 
consuK  as  we  may  see  in  Dionysius  of  Halicar- 
nassuE  and  Livy,  concerned  themselves  but  little 
about  the  appeals  of  the  citizens,  and,  in  the  mora 
than  military  exercise  of  tlieir  functions,  continued 
to  sport  with  rights  which  they  ought  to  have  re- 
spected, however  imperfectly  and  loosely  they  had 
been  secured. 

An  article,  to  the  same  purport  with  the  above, 
was  afterwards  also  added  to  the  laws  of  the 
Twelve  Tables  i  but  the  decemvirs,  to  whom  the 
execution  of  those  laws  was  at  first  committed,  be- 
haved exactly  in  the  same  manner,  and  even  worse 
than  the  consuls  had  done  before  them  :  and  after 
they  were  expelled,*  the  magistrates  who  suc- 
ceeded them,  appear  to  have  been  as  little  tender 
of  the  lives  of  the  citizens.  I  shall,  out  of  many 
instances,  select  one,  which  will  show  upon  what 
slight  grounds  the  citizens  were  exposed  to  have 
their  lives  taken  away. — Spurius  MEelius  being  ac- 
cused of  endeavouring  to  make  himself  king,  was 
summoned  by  the  master  of  the  horse  to  appear 
before  the  dictator,  in  order  to  clear  himself  of  this 

*  At  liic  time  of  (he  expulsion  n(  ilie  decemvirs,  q  law  wns  also 
euocled,  ihat  no  uiagislmtc  slioulil  be  created  from  whom  no  Hjipenl 
could  be  made  lo  ihe  people  (TnagUfralui  nine  firovocalione^i' 
Tit.  Lie.  lib.  iii.  §  56.) ;  by  which  the  jteople  ixpresfdy  meant  lo 
nbotibh  t]ie  dictatorship  :  but  this  law  was  notbetier  observed  than 
the  foruier  ones  had  been. 


'  A  magisUatu  without  ajjpeal. — Editor. 
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somewhat  extraordinary  imputation.  Spuriue  took 
refuge  among  the  crowd  ;  the  master  of  the  horse 
jiursued  him,  and  killed  him  on  the  spot.  The 
people  having  tliereupon  expreBsed  a  great  indig- 
nation, the  dictator  had  them  called  to  his  tribunal, 
and  declared  that  Spurius  had  been  lawfully  put  to 
death,  even  though  he  might  be  innocent  of  the 
crime  laid  to  his  charge,  for  having  refused  to  ap- 
pear before  the  dictator,  when  desired  to  do  so  by 
the  master  of  the  horse,* 

About  one  hundred  and  forty  years  after  the 
times  we  mention,  the  law  concerning  the  appeal 
to  the  people  was  enacted  for  the  third  time.  But 
wo  do  not  see  that  it  was  better  observed  in  the 
sequel  than  it  had  been  before:  we  find  it  fre- 
quently violated,  after  that  period,  by  the  different 
magistrates  of  the  republic ;  and  the  senate  itself, 
notwithstanding  this  same  lawj  at  times  made  for- 
midable examples  of  the  citizens.  Of  this  we  have 
an  instance  in  the  three  hundred  soldiers  who  had 
pillaged  the  town  of  Ilhegium.  The  senate  of  its 
own  authority  ordered  them  all  to  be  put  to  death. 
In  vain  did  the  tribune  Flaccus  remonstrate  against 
so  severe  an  exertion  of  public  justice  on  Roman 
citizens ;  the  senate,  says  Valerius  Maximus,  ne- 
vertheless persisted  in  its  resolution,  f 

*  TuinuliuDdlem 
fucli,  ad  ooncionem 
ciavit,  eliamti  rrgnt 
equiluin,  ad  diclala 


deinde  muliitudinem,  iiicerta  i 
vocuri  jussit,  et  Maliam  jure  cteaum  lirouua- 
•lu  faerit,  qui  vocalut  a  maifUtro 
venhselJi^—Til.  Liv.  lib.  \y.  \  16. 


t  Vnl.  Max.  look  ii.  cb.  7,    This  auilioTdoes  o 


■T^  Tlie  lext  approximates  so  nearly  to  n  literal  u^nslation  a 
lliis  passage  that  it  wems  unnecessary  to  supply  one. — Editor. 
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AH  these  laws  for  securing  the  lives  of  the  citi- 
zens had  hitherto  been  enacted  without  any  men- 
tion of  a  punishment  againi^t  those  who  should 
violate  them.  At  last  the  celebrated  Lex  Porcia 
was  passed,  which  subjected  to  banishment  those 
who  should  cause  a  Roman  citizen  to  be  scourged 
and  put  to  death.  From  a  number  of  instances 
posterior  to  this  law,  it  appears  that  it  was  not 
better  observed  than  those  before  it  had  been ; 
Cains  Gracchus,  therefore,  caused  the  Lex  Seni' 
protiia'^*  to  be  enacted,  by  which  a  new  sanction 
was  given  to  it,  But  this  second  law  did  not  se- 
cure his  own  life,  and  that  of  his  friends,  better 
than  the  Le.r  Porcia  had  done  that  of  his  bro- 
ther, and  those  wlio  had  supported  him  ;  indeed 
all  the  events  which  took  place  about  those  times 
rendered  it  manifest  that  tlie  evil  was  such  as  was 
beyond  the  power  of  any  laws  to  cure.  I  shall 
here  mention  a  fact,  which  affords  a  remarkable 
instance  of  the  wantonness  with  which  the  Roman 

precise  number  of  iliose  who  were  put  to  dtnlli  on  this  occasion : 
he  only  savs  that  ihey  were  executed  fifty  at  a  time,  on  dilTerent 
successive  days ;  hut  other  aulburs  make  the  Dumber  of  them 
amount  to  four  thousand.  Livy  speaks  of  a  whole  legion — Legio 
Campana,  qute  Rheyium  occupaoerat  obietsa,  dedilione  Jacfd,  »e- 
euri  percussit  m/."' — Tit.  Liv.  Ub.  xv.  E/)it.—Z  have  here  followed 
Polybius,  who  says  thai  only  three  hundred  were  taken  and  brought 
to  Rome, 


■"  The  Campanian  legion,  which  had  forcibly  taken  possession 
of  Rliegitim,  besieged  ibi're ;  lay  down  their  arms,  and  are  punished 
with  death.— Translation  by  Bidtcr. — EnrTOR. 

IT*  By  ibis  law,  besides  some  other  regulations,  it  was  ordained 
that  no  capital  punishment  should  he  executed  upona  Koman  citizen, 
without  the  concurrence  and  authority  of  the  senate. — Euitok. 
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magistrates  had  accustomed  themselves  to  take 
away  tlie  lives  of  the  citizens.  A  citizen,  named 
Memmius,  having  put  up  for  the  consulship,  and 
publicly  canvassing  for  the  same,  in  opposition  to 
a  man  whom  the  tribune  Saturninus  supported,  the 
latter  caused  Uim  to  be  apprehended,  and  made 
him  expire  under  blows  in  the  public  forum.  The 
tribune  even  carried  his  insolence  bo  far  (as  Cicero 
informs  us)  as  to  give  to  this  act  of  cruelty,  trans- 
acted in  the  presence  of  the  whole  people  assem- 
bled, the  outward  form  of  a  lawful  act  of  public 
justice.* 

Nor  were  the  Roman  mag'istrates  satisfied  with 
committing  acts  of  injustice  in  their  political  capa- 
city, and  for  the  support  of  the  power  of  that  body 
of  which  they  made  a  part.  Avarice  and  private 
rapine  were  at  lust  added  to  political  ambition. 
The  provinces  were  first  oppressed  and  plundered. 
The  calamity,  in  process  of  time,  reached  Italy  it- 


*  The  falal  form  of  woiils  (crucialiU  carmtna)  useJ  by  the 
Roman  inngi^tratcs  wLen  they  ordered  a  man  lo  be  put  to  dealfa, 
resounded  (says  Tully  in  his  Kpeech  for  Rabtrius)  in  the  assembly 
of  the  people,  in  which  the  censors  had  forbidden  the  common 
executioner  even  lo  appear,  /,  tictor,  calliga  manui.  Capul  olmu- 
bilo.  Arhori  ivfelici  susptndilo,'^^ — Memmiiis  being  a  consi- 
derable citizen,  as  we  may  conclude  from  his  canvassing  with 
success  for  the  consulship,  all  the  ^nt  men  in  the  republic  took 
the  alarm  al  ihe  atrocious  action  of  the  tribune ;  tlie  senate,  the 
next  day,  issued  om  ils  solemn  mandate,  or  form  of  words,  to  the 
consuls,  lo  provide  thai  Ihe  republic  should  receive  no  detriment  ; 
snd  the  tribune  was  killed  in  a  pitched  bolile  that  was  fought  at  the 
foot  of  the  Capitol. 


r  his  lieod.      Hang 


'•a  Go,  licior,  and  bind  his  hands, 
him  on  the  accurwd  tree. — Euitor, 
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self,  and  the  centre  of  the  republic  ;  till  at  last  the 
Lex  CnJpurnia  de  repetundis"^  was  enacted  to  put 
a  stop  to  it.  By  this  law  an  action  was  given  to 
the  citizens  and  allies  for  the  recovery  of  the  money 
extorted  from  them  by  magistrates,  or  men  in 
power :  and  the  Le.r  Junia  afterwards  added  the 
penalty  of  banishment  to  the  obligation  of  making 
restitution. 

But  here  another  kind  of  disorder  arose.  The 
judges  proved  as  corrupt,  as  the  magistrates  had 
been  oppressive.  They  equally  betrayed,  in  their 
own  province,  the  cause  of  the  republic  with  which 
they  had  been  entrusted  ;  and  rather  chose  to  share 
in  the  plunder  of  the  consuls,  the  prsetorn,  and  the 
proconsuls,  than  put  the  laws  in  force  ag-ainst  them. 
Now  expedients  were  therefore  resorted  to,  in 
order  to  remedy  this  new  evil.  Laws  v/ere  made 
for  judging  and  punishing  the  judges  themselves  ; 
and,  above  all,  continual  changes  were  made  in  the 
manner  of  composing  their  assemblies.  But  the 
malady  lay  too  deep  for  common  legal  provisions 
to  remedy.  The  guilty  judges  employed  the  same 
resources,  in  order  to  avoid  conviction,  as  the  guilty 
magistrates  had  done  ;  and  those  continual  changen, 
at  which  we  are  amazed,  that  were  made  in  the 
constitution    of  the  judiciary   bodies^*  instead  of 


*  The  judges  {oi 
prended]  were  takei 


■r  ihe  ausembly  of  wboui  ihe  pnelor  usually 
from  tiie  body  of  the  senate,  till  some  years 


"fi  The  word  repelundis,  iignifyiiig  bribei^,  extortion,  money 
unjuatly  talten  iti  lime  of  one's  office,  the  Lex  Calput-nia  de  repe- 
lundis  was  a  law  enacted  severely  to  punish  such  as  were  guilty  of 
using  bribes,  &i:. — Editor. 
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ojl^n^iatjngitbe  iM>iTuptio]i  of  the  jodgm,  bsdyritvaas^ 
ferred  to  otWr,  men  the  profit  ^rismgHfraniit foil 
coming  guilty  of  it.  It  became  a  general  IbMai- 
pl^t,  8o  early  as  the  times  of  the  Grac6hi,'>ft1lat 
no  man,  who  had  money  to  gi^e,  ccnild  be  broiig»bt>i 
to  punishment.*  Cicero  says,  that»  in  Im  timc^? 
the  same  opinion  was  universally  received;  "f^  andj- 
hia  speeches  are  full  of  his  lamentations  on  Tvbat^e- . 
calls  the  levity ^  and  the  infamy^  of  the  public  jiidp^'! 
ments.  i    .'*-• 

Nor  was  the  impunity  of  corrupt  judges  theanlyn 
evil  under  which  the  republic  laboured*     Commo-  * 
tionsof  the  whole  empire  at  last  took  place.     Th^^ 
horrid  vexations,  and  afterwards  the  acquittal,.  of>' 
Aquiliusy  proconsul  of  Syria,  and  of  some  others.^ 
who  had  been  guilty  of  the  same  crimes,  drove  the 
provinces  of  Asia  to  desperation  :  and  then  it  was 
that  the  terrible  war  of  Mithridates  arose,  which 


', 


after  tLe  last  Punic  war ;  when  the  Lex  Semprania,  proposed  by 
Caius  S.  Gmcchus,  enacted  that  Uiey  should  in  future  be  taken 
from  the  equestrian  order.  The  consul  Caepio  procured  afterwards 
a  law  to  be  enacted,  by  which  the  judges  were  to  be  taken  from 
both  orders,  equally.  The  Lex  Servilia  soon  after  put  the  eques- 
trian order  again  in  possession  of  the  judgments ;  and,  after  some 
years,  the  Lex  Livia  restored  them  entirely  to  the  senate.  I'he 
Lex  Plautia  enacted  afterwards,  that  the  judges  should  be  taken 
from  the  three  orders,  the  senatorian,  equestrian,  and  plebeian. 
The  Lex  Cornelia,  fmmed  by  the  dictator  Sylla,  enacted  again, 
that  the  judges  should  be  entirely  taken  from  the  body  of  the  se- 
nate. The  Lex  Aurelia  ordered  anew,  that  they  should  be  taken 
from  the  three  ordei*s.  Pompey  made  afterwaixls  a  change  in  their 
number  (which  he  fixed  at  seventy-five),  and  in  the  manner  of 
electing  them.  And  lastly,  Ctesar  restored  the  judgments  to  the 
order  of  the  senate. 

*  App.  de  Bell.  Civ.  t  Act.  in  Verr.  i.  §  1 . 
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was  usliered  in  by  the  death  of  eighty  thousand 
Romans,  massacred  in  one  day,  id  various  cities  of 
Asia.* 

The  laws  and  public  judg'tnents  not  only  thus 
failed  of  the  end  for  which  they  had  been  established  : 
they  even  became,  at  length,  new  means  of  oppres- 
sion added  to  those  which  already  existed.  Citizens 
possessed  of  wealth,  persons  obnoxious  to  particular 
bodies,  or  the  few  magistrates  who  attempted  to 
stem  the  torrent  of  the  g"eneral  corruption,  were 
accused  and  condemned  ;  while  Piso,'"  of  whom 
Cicero,  in  his  speech  against  him,  relates  facts 
which  make  the  reader  shudder  with  horror,  and 
Verres,  who  bad  been  guilty  of  enormities  of  the 
same  kind,  escaped  unpunished."" 

'  Appian. 


•n  Piso,  who  nu>t  Q  Roman  consul  uii'ler  Augustus,  was  liis 
owa  executioner.  Ilii  was  one  ot  ihe  fjicariles  of  Tiberius,  by 
whom  he  was  n|ipointed  governor  of  Syria,  where  lie  rendered  him- 
self odious  by  bis  cruelly.  He  was  accused  of  having  poi.soncd 
Germanicus  ;  and  when  he  saw  that  be  vra,t  shunned  and  despised 
by  his  friends,  he  destroval  himself,  a.d.  20. — Editor. 

"B  Verres  can  hardly  be  said  lo  have  '■  escaped  unpunished." 
He  wa-s  a  Homan  who  govimed  lUe  proi'ince  of  Sicily  as  pr^tor. 
Tbe  oppression  and  rapine  of  wbioh  he  was  guilty  while  in  office 
so  offended  tbe  SicUiana,  thai  ihey  brmighl  an  atcusaiion  against 
him  before  the  Roman  senate.  Cicero  uiideriuok  the  cause  of  ilie 
Sicilians,  aud  pronounced  ihoie  celebrated  orations  which  are  sliil 
extant.  Verres  was  defended  by  Horlensius,  but  as  he  despaired 
of  the  success  of  his  defence,  be  left  Rome  without  waiting  for  his 
sentence,  of  which  hanishnieni  would  doubtless  have  formed  a  part. 
He  lived  in  great  affluence  in  one  of  the  provinces:  but,  abuut 
tweniy-six  years  after  his  exile  from  the  oapilal,  was  killed  by  ihe 


soldiers 


Antony  the 
St  him. — Editob, 


.3  said  10  have  hud  a 


privj 
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Hence  a  war  arose,  still  more  formidable  than 
the  former,  and  the  dangers  of  which  we  wonder 
that  Rome  was  able  to  surmount.  The  greatest 
part  of  the  Italians  revolted  at  once,  exasperated 
by  the  tyranny  of  the  public  judgments  ;  and  we 
6nd  in  Cicero,  who  informs  us  of  the  cause  of  this 
revolt,  which  was  called  the  Social  ff'ar,  a  very 
expressive  account  both  of  the  unfortunate  condi- 
tion of  the  republic,  and  of  the  perversion  that  had 
been  made  of  the  methods  taken  to  remedy  it. 
'  A  hundred  and  ten  years  have  not  yet  elapsed 

*  (says  he)  since  the  law  for  the  recovery  of  money 
'  extorted  by  magistrates  was  first  propounded  by 
'  the  tribune  Calpurnius  Piso.  A  number  of  other 
'  laws  to  the  same  effect,  continually  more  and 
'  more  severe,  have  followed  :  but  so  many  persons 

*  have  been  accused,  so  many  condemned,  so  for- 
'  midable  a  war  has  been  excited  in  Italy  by  the 
'  terror  of  the  public  judgments,  and,  when  the 
'  laws  and  judgments  have  been  suspended,  such  an 

*  oppression  and  plunder  of  our  allies  have  prevailed, 
'  that  we   may  truly  say,  it   is   not  by    our   own 

*  strength,  but  by  the  weakness  of  others,  that  we 

*  continue  to  exist.'* 

I  have  entered  into  these  particulars  with  r^ard 
to  the  Roman  commonwealth,  because  the  facts  on 
which  they  are  grounded  are  remarkable  of  them- 
selves, and  yet  no  just  conclusion  can  be  drawn 
from  tliem,  unless  a  series  of  them  were  presented 
to  the  reader.  Nor  are  wo  to  account  for  these 
facta  by  the  luxury  which  prevailed  in  the  latter 
ages  of  the  republic,  by  the  corruption  of  the 
•  See  Cic.  ile  Oft",  lib.  ii.  §  7j. 
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manners  of  the  citizens,  their  degeneracy,  from  their 
ancient  principles,  and  8uch  loose  general  phrases, 
which  may  perhaps  be  useful  to  express  the  manner 
itself  in  which  the  evil  became  manifested,  but  by 
no  means  set  forth  the  causes  of  it. 

The  above  disorders  arose  from  the  very  nature 
of  the  government  of  the  republic, — of  a  govern- 
ment in  which  the  executive  and  supreme  power 
being  made  to  centre  iri  the  body  of  those  in  whom 
the  people  had  once  placed  their  confidence,  there 
remained  no  other  effectual  power  in  the  state  that 
might  render  it  necessary  for  them  to  keep  within 
the  bounds  of  justice  and  decency.  And  in  the 
mean  tinie,  as  the  people,  who  were  intended  as  a 
check  over  that  body,  continually  gave  a  share  in 
this  executive  authority  to  those  whom  they  in- 
trusted with  the  care  of  their  interests,  they  in- 
creased the  evils  they  complained  of,  as  it  were,  at 
every-  attempt  they  made  to  remedy  them  ;  and  in- 
stead  of  raising  up  opponents  to  those  who  were 
become  the  enemies  of  their  liberty,  as  it  was  their 
intention  to  do,  they  continually  supplied  them  with 
new  associates. 

From  this  situation  of  affairs,  flowed,  as  an  un- 
avoidable  consequence,  that  continual  desertion 
of  the  cause  of  the  people,  which,  even  in  times 
of  revolutions,  when  the  passions  of  the  people 
themselves  were  roused,  and  they  were  in  a  great 
degree  united,  manifested  itself  in  so  remarkable 
a  manner.  We  may  trace  the  symptoms  of  the 
great  political  defect  here  mentioned,  in  the  earli- 
est ages  of  the  commonwealth,  as  welt  as  in  the 
last  stage  of  its  duration.      In  Rome,  while  small 
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liatever  i 
power  the  people  possessed,  and  blasted  all  their 
endeavours  to  defend  tlielr  liberty,  in  the  satue 
manner,  as  in  the  more  splendid  ages  of  the  coot- 
monwcalth,  it  rendered  the  most  salutary  regula- 
tions utterly  fruitless,  and  even  instrumental  to 
the  ambition  and  avarice  of  a  kw.  The  prodigi- 
ous fortune  of  the  republic,  in  short,  did  not  create 
the  disorder  ;   it  only  gave  full  scope  to  it. 

But  if  ivo  turn  our  view  towards  the  history  of 
the  English  nation,  we  shall  see  how,  from  a 
goveninient  in  which  the  above  defects  did  not 
exist,  different  consequences  have  followed  ;  —  how 
cordially  all  ranks  of  men  have  always  united 
together,  to  lay  under  proper  restraints  this  ex- 
ecutive power,  which  they  knew  could  never  be 
their  own.  In  times  of  public  revolutions,  the 
f^reatest  care,  as  we  have  before  observed,  was 
taken  to  ascertain  the  limits  of  tliat  power;  and 
after  peace  had  been  restored  to  the  state,  those 
who  remained  at  the  head  of  the  nation  continued 
to  manifest  an  unwei-.ried  jealousy  in  maintaining 
those  advantages  which  the  united  efforts  of  all  had 
obtained. 

Thus  it  was  made  one  of  the  articles  of  Magna 
Cbarta,  that  the  executive  power  sliould  not  touch 
the  person  of  the  subject,  but  in  consequence  of  a 
judgment  p;issed  upon  hiui  by  his  peers  j  and  so 
great  was  afterwards  the  general  union  in  main- 
taining this  law,  that  the  trial  bj/  Juiy, — that 
admirable  mode  of  proceeding,  which  so  eftectually 
secures  the  subject  against  all  the  attempts  of 
power,  even  (which  seemed  so  difficult  to  obtain) 
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against  such  as  might  be  made  under  the  sanction 
of  the  judicial  authority — hath  been  [ireserved  to 
this  day.  It  has  even  been  preserved  in  nil  its 
original  purity,  though  the  same  has  been  succes- 
sively suffered  to  decay,  and  then  to  be  lost,  in  the 
other  countries  of  Europe,  where  it  bad  been  for- 
merly  known.*      Nay,    though    this  privilege    of 

*  The  tiial  by  jitry  was  in  use  among  tbe  Normana  long  berore 
I  they  came  over  iiiio  Eiiglaml ;  but,  even  among  theni,  it  sood  de- 
,  generated  from  its  first  huiUtutiou ;  we  see  in  Hale's  Historjr  of  llie 
C'ommoH  Law  of  Engl  and,  that  llie  unanimity  amonjf  jurymen 
was  not  required  in  Normandy  for  making  a  good  verdict ;  bni, 
when  jurymen  dissented,  some  were  taken  ont,  and  others  added  in 
'  their  Kteod,  til)  on  nnanimiiy  woa  procured. — In  Sweden,  where, 
according  to  the  opiuion  of  the  learned  in  that  country,  the  trial 
l»f  Jury  had  its  lU'igin,  only  some  foniiB  of  that  instituiion  are  now 
preserved  in  the  lower  courts  in  the  country,  where  sets  of  jurymen 
are  established  for  life,  and  have  a  salary  aceordinaly.  And  in 
Scotland,  the  vicinity  of  England  has  not  been  able  to  preserve  to 
Uie  trial  by  jury  its  genuine  ancient  fonn  :  the  unanimity  among 
jurymen  is  not  reijuired  (as  I  have  been  told)  to  form  a  verdict ; 
but  the  majority  is  decisive. ''« 


[  "9  An  agreement  of  two-lhirits  of  the  jury  (which  in  Scotland 
is  composed  ol"  lificen}  in  a  verdict  of  conviction  in  criminal  cases 
ia  sufficient.  A  great  improvement  in  this  mode  of  trial  was  made 
by  Act  3  Geo.  IV.oap.  83,  (a.  d.  1822,}  iniimled,  "  An  act  to 
allow  peremptory  challenge  of  jurors  in  criminal  trials  in  Scot- 
laud,"  which  enacts,  Tbat,  frein  and ,  after  the  passing  of  that 
act,  in  all  criminal  trials  by  jury  in  Scotland,  (for  the  crime  of  high 
treason,  or  misprision  of  treason,  being  afterwards  excepted,)  it 
should  be  lawful  for  the  prosecutor,  and  for  each  pannt-1  respectively, 
when  (he  whole  jury  of  fifteen  should  have  been  chosen,  and  before 
they  should  have  been  sworn,  to  uhallenge  Gve  of  the  jurors,  with- 
out being  obliged  to  assign  any  reason  therefor;  and  this  chal- 
lenge should  of  itself  dis<[nalify  ihc  person  challenged  from  serving 
as  a  juror  on  the  Irin!  in  rcs]iei:i  of  which  he  was  so  chosen  anil 
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being  tried  by  one's  peers  was  at  first  a  privileg-e 
of  conquerors  and  masters,  exclusively  appropri- 
ated to  those  parts  of  nations  which  had  originally 
invaded  and  reduced  the  rest  by  arms,  it  has  in 
England  been  successively  extended  to  every  order 
of  the  people. 

And  not  only  the  person,  but  also  the  property 
of  the  individual,  has  been  secured  against  all 
arbitrary  attempts  from  the  executive  power;  and 
tlie  latter  has  been  successively  restrained  from 
touching  any  part  of  the  property  of  the  subject, 
even  under  pretence  of  the  necessities  of  the  state, 
any  otlierwise  than  by  the  free  grant  of  the  repre- 

cljollciiged :  Provided  always,  that  ufier  each  cliallesge  mode  by 
itny  of  ihe  said  parties  resjieclively,  it  shauld  be  incumbent  upou 
llic  judge  to  choose  anolhcr  Juror,  so  as  again  to  coinjilftc  the 
nninber  of  fifteen,  before  the  parly  cballenging  should  ho  obliged 
to  make  any  second  or  HuWqui-nt  challenge;  and  |]ie  juror  or 
jurors  to  be  chosen  to  supply  the  place  or  places  of  the  juror  or 
jurors  challenged  should  he  equally  liable  to  he  challenged  as  the 
juroi's  originally  cboseii.  The  act  also  mokes  provision  for  sutn- 
inoning  in  certain  cases  an  additional  iiuniber  of  jurors  on  such 

Except  in  cases  of  revenue,  the  Scotch  bad  not  the  beneBt  of 
trial  by  jury  in  civil  actions  until  the  year  1615,  nlien  by  Act 
55  Geo.  III.  cap.  42,  intituled,  "  An  act  to  facilitate  the  ad- 
ininisiration  of  justice  in  that  part  of  the  United  (fingdom  colled 
Scotland,  by  the  extending  trial  by  jury  to  civil  causes,"  after 
reciting,  Tbul  "  trial  hy  jury  in  civil  causes  would  be  attended  with 
"  beneficial  eflecis  to  the  adniiuistration  of  justice  iu  that  part  of 
"  the  United  Kingdom  of  Great  Britain  and  Ireland  called  Scot- 
"  land;  but  it  was  expedient  that  such  trials,  for  a  time  to  be 
"  limited,  should  in  the  lirst  instonce  be  confined  to  issues  directed 
"  by  either  division  of  the  court  of  session ;" — certain  commis- 
sioners were  appointed  for  the  trial  of  such  causes,  and  certaiu  re- 
gulations made  iu  regard  to  such  iriols.     litis  hci  was  made  for 
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seiitatives  of  the  people.  Nay,  eo  true  and  per- 
severing has  been  the  zeal  of  these  representatives, 
in  asserting  on  that  account  the  interests  of  the 
nation,  from  which  they  could  not  separate  their 
own,  that  this  privilege  of  taxing  themselves, 
which  was  in  the  beginning  grounded  on  a  most 
precarious  tenure,  and  only  a  mode  of  governing 
adopted  by  the  sovereign  for  the  sake  of  his  own 
convenience,  has  become,  in  time,  a  settled  right 
of  the  people,  which  the  sovereign  has  found  it 
necessary  solemnly  and  repeatedly  to  acknow- 
ledge. 

Nay    more,  the    representatives  of   the  'people 
have  applied  this  right  of  taxation  to  a  still  nobler 


seveny  ears.  The  act  59  Geo.  III.  cap.  3d3,  (a.  d.  1819],  intituled, 
An  act  to  amcDd  tlio  said  net,  after  reciting,  tbat  the  same  "  liod 
"  been  attended  with  beneficial  effetts  to  the  ad  mini  stra  lion  of 
"  justice :"  and  ibat  it  was  "  expedient,  that  farther  provision  should 
"be  made,  lo  extend  and  regulate  trial  by  jury  in  ciril  causes, 
"  and  that  tlie  said  act  sbould  be  in  part  altered  and  amended,  and 
"  the  court  thweby  created  be  made  a  permanent  part  of  the  ju- 
"  dicial  establishment  of  Scotland  :"  coulinnea  the  said  act,  and 
makes  many  other  important  enactments.  By  Act  6  Geo.  IV. 
cap.  120,  (A.  D.  1825),intimled,"An  act  fortbebetterregulaling 
01  the  forms  of  process  in  the  courts  of  law  in  Scotland,"  certain 
provisions  were  made  relative  to  the  constitution  of  the  jury  court, 
and  which  provisions  are  declared  to  continue  and  be  in  force  uutil 
tlie  30lh  June,  1830,  and  from  ibence  Ui  the  end  of  the  next  ses- 
sion of  parliament.  By  act  1 1  Goo,  4.  and  1  Will.  4  cap.  69, 
(a.  d.  1830),  intituled,  "An  act  for  uniting  the  benefits  of  jury 
trial  in  civil  causes  with  the  ordinary  jurisdiction  of  the  court  of 
session,  and  for  making  certain  other  alterations  and  reductions 
iu  the  judicial  establish meuts  of  Scudaud,"  the  great  work  was 
perfected  ;  and,  sinCK  Iht  Qlh  October,  I&3U,  the  day  ihui  act  took  | 
effect,  Scoltand  has  enjoyed  (he  full  beneJiU  iif  trial  by  jury  in 
cimt  cautM. — Editi»r. 
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use  than  the  mere  preservation  of  property  :  tliey 
have,  in  process  of  time,  succeeded  in  converting'  it 
into  a  regular  and  constitutional  mean  of  in- 
fluencing the  Diotiuns  of  the  executive  power.  By 
means  of  this  right,  they  have  gained  the  advantage 
of  being  constantly  called  to  concur  in  tlie  measures 
of  the  sovereign, — of  having  the  greatest  attention 
shown  by  liim  to  their  requests,  as  well  as  the 
highest  regard  paid  to  any  engagements  that  he 
enters  into  witU  them.  Thus  has  it  become  at  last 
the  peculiar  happiness  of  English  subjects,  to  what- 
ever otlier  people,  either  ancient  or  modern,  we 
compiire  them,  to  enjoy  a  share  in  the  governoient 
of  tlieir  country,  by  electing  representatives,  who, 
by  reason  of  the  peculiar  circumstances  in  wUich 
they  are  placed,  and  of  the  extensive  rigbts  tliey 
possess,  are  both  williTig  faithfully  to  serve  those 
who  have  appointed  them,  and  able  to  do  so. 

And  indeed  the  commons  have  not  rested  satis- 
lied  with  establishing,  once  for  all,  the  provisions 
for  the  liberty  of  the  people  which  have  been  just 
mentioned  ;  they  have  afterwards  made  tlie  preser- 
yotion  of  them  the  first  object  of  their  care,*  and 


;,,  •.  llie  first  operation  of  tUe  coinmons,  at  llie  Hegiiniiiig  of  a 
session,  ia  to  appoiiil  four  graiiJ  rommiiicea.  One  is  a  commillec 
uf  religion,  aiiollier  of  courts  of  justice,  another  of  Umle,  aud  ano- 
thw  of  grievautes  j  ibey  are  to  be  alanding  eoinmiuues  during  ilia 

.jl^ole  session,""' 


.In -W  The  four  grand  cominittees  mentioned  by  our  nuihor  were 
'  cominittees  of  iht  ivliole  bouse,  only  ineetiiig  hi  the  lung  gallery, 
and  wore  npiiointL-d  at  the  opening  of  every  session  of  PaHiament 
till  the  la»t,  when,  aAer  considerable  Oi^tu^ion  on  two  difTeFcni 
days,  the  order  fur  their  ap|>ointment  was,  ou  the  13th  Febniai'y. 
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taken  every  opportunity  of  giving  them  new  vigour 
and  life. 

Thus,  luider  Charles  the  First,  when  attacks  of 
A  niDst  nhirming  nature  were  made  on  the  privilege 
of  the  people,  to  grant  free  supplies  to  the  crown, 
the  commons  vindicated,  without  loss  of  time, 
that  great  right  of  the  nation,  which  is  the  consti- 
tutional bulwark  of  all  others,  ami  hastened  to 
oppugn,  in  the  beginning,  every  precedent  of  a 
practice  that  must  in  the  end  have  prodaced  the 
ruin  of  public  liberty. 

They  even  extended  their  care  to  abuses  of  every 
kind.  The  judicial  authority,  for  instance,  which 
the  executive  power  had  imperceptibly  assumed  to 
itself,  both  with  respect  to  the  person  and  property 
of  the  individual,  was  abrogated  by  the  act  which 
abolished  the  court  of  Star-chamber:  and  the 
crown  wuB  thus  brought  back  to  its  true  constitu- 
tional office,  viz.  the  countenancing,  and  supporting 
with  its  strength,  the  execution  of  the  laws. 

1833,  iiegiLtivcd  wiilioiit  a  (livUiuii.     In  llie  course  of  tlie  debars, 

iHtli  ilie  journals  of  the  boiisc  (Mr.  Si;ci-emry  Litllctou)  that  tliere 
was  only  one  instance  of  llie  coniiniltec  of  religion  having 
been  ivsorled  to  since  the  Long  Parliament ;  and  only  a  Solitary 
instance,  during  a  l.ing  couree  of  time,  of  a  reference  to  the  coin- 
luiucc  of  justice,  which  was  ihe  creation  of  violent  limes,  wlieu 
the  house  of  coiridod!!  aimed  at  usurping  all  the  powng  of  the 
slate;  that  this  cotniiiittee  obtained  jieti lion t,  from  all  parts  of  the 
cuimtiy,  selling  forth  grievances  of  all  deacriii lions,  and  by  this 
ueaiifiHucceiled  in  exdtinga hostile foeliBg against  the  goT4 rumen t, 
"  .which,"  (he  added,  hut  ihc  statement  may  fairly  im  queiliuiied,) 
"  l«d  to  iLe  revolution  ;"  and  that  the  time  was  prist  iu  which  such 
dangevoiis  machinery  was  necessary. — Sec  Hansard's  I'arlinmctilary 
Debuii's,  vol.  Ixxxi,  page  627. — EniTuK. 
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The  subsequent  endeavours  of  the  legislature 
have  carried  to  a  fitill  greater  estent  the  above 
privileges  of  the  people.  They  have,  moreover, 
succeeded  in  reatraiiiiiig  the  crown  from  any  at- 
tempt to  seize  and  confine,  even  for  the  shortest 
time,  the  person  of  the  subject,  unless  it  be  in  the 
cases  ascertained  by  the  taw,  of  which  the  judges 
of  it  are  to  decide. 

Nor  has  this  extensive  unexampled  freedom  at 
the  expense  of  the  executive  power  been  made,  as 
we  might  he  inclined  to  think,  the  exclusive  ap- 
propriated privilege  of  the  great  and  powerful.  It 
is  to  be  enjoyed  alike  by  all  ranks  of  subjects. 
Nay,  it  was  the  injury  done  to  a  common  citizen 
that  gave  existence  to  the  act  which  has  completed 
the  security  of  this  interesting  branch  of  public 
liberty.  The  oppression  of  on  obscure  indimdual, 
says  Judge  Blackstone,  gave  rise  to  the  famous 
Habeas  Corpus  Act.  Junius  has  quoted  this  ob- 
servation of  the  judge  ;  and  the  same  is  well  worth 
repeating  a  third  time,  for  the  just  idea  it  conveys 
of  that  readiness  of  all  orders  of  men  to  unite  in 
defence  of  common  liberty,  which  is  a  characteristic 
circumstance  in  the  English  government.* 

And  this  general  union  in  favour  of  public 
liberty  has  not  been  confined  to  the  framing  of 


*  Tbe  indiviilual  here  alluded  to  was  one  Francis  Jcnhs,  who 
Laving  made  a  noiion  at  Guildhnll,  in  the  year  1676,  to  petiiiou 
the  king  for  a.  new  parliament,  was  examined  before  the  privy- 
coimcil,  and  afterwards  conimillcd  to  tbe  Gatehouse,  where  he 
was  kqit  about  two  months,  through  the  delays  made  by  the  several 
judges  to  whom  he  appliud,  in  grontiug  him  a  Habeat  Corpui. — 
See  the  Stale  Trialt,  vol.  vii.  anno  1676. 
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laws  for  its  security  :  it  has  operated  with  no  less 
vigour  in  bringing'  to  punishment  such  as  have 
ventured  to  infringe  them  ;  and  the  sovereign  haa 
constantly  found  it  necessary  to  give  up  the  viola- 
tors of  those  laws,  even  when  his  own  servants,  to 
the  justice  of  their  country. 

Thus  we  find,  so  early  as  the  reign  of  Edward 
the  First,  judges  who  were  convicted  of  having 
committed  exactions  in  the  exercise  of  their  offices, 
to  have  been  condemned  by  a  sentence  of  parlia- 
ment.* From  the  immense  fines  which  were 
laid  upon  them,  and  which  it  seems  they  were  in 
a  condition  to  pay,  we  may  indeed  conclude  tliat, 
in  those  early  ages  of  the  constitution,  the  remedy 
was  applied  rather  late  to  the  disorder ;  but  yet  it 
was  at  last  applied. 

Under  Richard  the  Second,  examples  of  the 
same  kind  were  renewed.  Michael  de  la  Pole, 
earl  of  Suffolk  (who  had  been  lord  chancellor  of 
the  kingdom),  the  duke  of  Ireland,  and  the  arch- 
bishop of  York,  having  abused  their  power  by 
carrying  on  designs  that  were  subversive  of  public 
liberty,  were  declared  guilty  of  high-treason  ;  and 
a  number  of  judges,  who,  in  their  judicial  capacity, 
had  acted  as  their  instruments,  were  involved  in 
the  same  condemnation.f 

•  Sir  Ralph  de  Hengliam,  cbief  jiislice  of  the  King's  Beacli, 
was  fined  7000  marks  ;  sir  Thomas  Wayland,  chief  justice  of  the 
Common  Pleas,  had  his  wbolu  estate  forfeited ;  and  sir  Adam  de 
Strai'on,  chief  baroii  of  the  Excheq^uer,  was  fined  3400  marks. 

f  Tlic  most  coti^pictious  among  these  judges  were  air  Rohert 
Beiknap,  and  sir  Roherl  TresiUan,  chief  jnsticu  of  the  King's 
Bench.     Tlic  latter  had  drawn  uj>  a  siring  of  questions  caknlated 
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In  the  reign  of  Henry  tbe  Eighth,  sir  Richai'il 
Kmpeon,  and  Edmund  Dudley,  who  had  heen  the 
]ironioters  of  the  exactions  committed  tinder  the 
preceding  reign,  fell  victims  to  the  zeal  of  the 
commons  for  vindicating  the  cause  of  the  jieoplR. 
Under  king  James  the  First,  the  lord-chancellor 
Bacon  experienced  that  neither  his  higli  dignity, 
nor  great  personal  qualifications,  could  screen  him 
from  having  the  severest  censure  passed  upon  him, 
for  the  corrupt  practices  of  which  lie  had  suffered 
himself  to  become  guilty.  And  in  the  reign  of 
Charles  the  First,  the  judges  having  attempted 
to  imitate  the  example  of  the  judges  under 
Richard  the  Second,  hy  delivering  opinions  sub- 
versive of  the  rights  of  the  people,  found  the  same 
spirit  of  ^Fatch fulness  in  the  comnionR,  as  had 
proved  the  ruin  of  the  former.  Lord  Finch, 
keeper  of  the  great  seal,  was  obliged  to  fly  be- 
yond sea.     The  judges   Davenport  and   Crawley 

to  confiT  a  despolic  aiiliiOrity  oii  llie  crown,  or  rather  on  llie 
luinbturs  above  named,  u]io  Lad  found  means  ioreiid<^TtlieiD!w^lves 
entire  maslers  or  the  jierxou  of  ilie  king.  These  queslions  sir 
Robert  Tresilioii  proposed  lo  tlio  judges,  who  bad  been  aum- 
niuiied  fur  ibat  pur|)0!ie,  oud  llicy  (jave  their  opinious  iu  IJicour 
of  ibeiii.  One  of  tliese  opinions  of  lie  judges,  among  oiliers, 
tended  to  annihilate,  at  one  stroke,  all  ibe  righis  of  ilie  i-ommons, 
by  taking  from  them  ibai  important  privilege  mentioned  before, 
of  storting  and  I reely  discussing  nliatever  subjects  of  debate  Uiey 
ibiuk  proper:  I  be  commons  were  to  he  restmined,  under  pain  of 
lieing  punished  as  traitors,  from  proceeding  upon  any  articles 
besides  those  limited  lo  thein  by  the  king.  All  those  who  bad 
hud  a  share  in  the  above  declarations  of  tbe  Judges  nere  at- 
tainted of  high  treason.  Tresilian,  and  Brembre,  who  had  been 
mayor  of  London,  were  bunged  ;  ibe  ollieis  were  only  banished, 
rtt  the  icitereeasiuD  of  the  bishops.—  See  the  Pari.  History  of  Eng- 
land, vol.  i. 
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were  imprisoned  :  and  judge  Berkeley  was  seized 
while  sitting'  upon  the  bench,  as  we  are  informed 
by  liushworth. 

In  the  reign  of  Charles  the  Second,  we  find 
fresh  inFttances  of  the  vigilance  of  the  commons. 
Sir  William  Scroggs,  lord  chief  justice  of  tiie  King's 
Bench,  sir  Francis  North,  chief  justice  of  the  Com- 
mon Pleas,  sir  Thomas  Jones,  one  of  the  judges  of 
the  King's  Bencli,  and  sir  Richard  West,  one  of 
the  barons  of  the  Exchequer,  were  impeached  by 
the  commons,  for  partialities  shown  by  them  in  the 
administration  of  justice  ;  and  the  chief  justice 
Scroggs,  against  whom  some  positive  charges  were 
well  proved,  was  removed  from  his  employments. 

The  several  examples  offered  here  to  the  reader 
have  been  taken  from  different  periods  of  the 
English  history,  in  order  to  show  that  neither  the  in- 
fluence,  nor  the  dignity  of  the  infractors  of  the  laws, 
even  when  they  have  been  llie  nearest  servants  of 
the  crown,  have  ever  been  able  to  check  the  zeal 
of  the  commons  In  asserting  the  rights  of  the  people. 
Other  examples  might  perhaps  be  related  to  the 
same  purpose  ;  though  the  whole  nnmber  of  thosb 
to  be  met  with,  will,  upon  inquiry,  be  found  the  , 
smaller,  in  proportion  as  the  danger  of  infringing 
the  laws  has  always  been  indubitable. 

So  much  regularity  has  even  (from  all  the  circum- 
stances above  mentioned)  been  introduced  into  fh^ 
operations  of  the  executive  power  in  England,—^ 
such  an  exact  justice  have  the  people  been  accusf 
loaned,  as  a  consequence,  to  expect  from  i 
quarter,  that  even  the  sovereign,  for' 
once  suffered  himself  personally  to 


318 


THE    CONSTITUTION 


of  the  subject,  did  not  escape  severe  censure.  The 
attack  made,  by  order  of  Charles  the  Second,  on 
the  person  of  sir  John  Coventry,  filled  the  nation 
with  astonishment ;  and  this  violent  gratification 
of  private  passion,  on  the  part  of  the  sovereign,  (a 
piece  of  self-indulgence  with  regard  to  inferiors,  to 
which  whole  classes  of  Individuals  in  certain  coun- 
tries almost  think  that  they  have  a  right,)  excited  a 
general  ferment.  "  This  event,"  says  Bishop 
Burnet,  "  put  the  house  of  commons  in  a  furious 
"uproar. —  It  gave  great  advantages  to  all  those 
*'  who  opposed  the  court ;  and  the  names  of  the 
"  court  and  counirj/  party,  which  till  now  had 
"  seemed  to  be  forgotten,  were  revived."'* 

These  are  the  limitations  that  have  been  set,  in 
the  English  government,  on  the  operations  of  the 
executive  power :  limitations  to  which  we  find 
nothing  comparable  in  any  other  free  states,  an- 
cient or  modern ;  and  which  are  owing,  as  we 
have  seen,  to  that  very  circumstance  which  seemed 
at  first  sight  to  prevent  the  possibility  of  them, — I 
mean  the  greatness  and  unity  of  that  power  ;  the 
effect  of  which  has  been,  in  the  event,  to  unite, 
upon  the  same  object,  the  views  and  efforts  of  all 
orders  of  the  people. 

From  this  circumstance,  that  is,  the  U7iiij/  and 
peculiar  stability  of  the  executive  power  in  Eng- 
land, another  most  advantageous  consequence  has 
followed,  that  has  been  before  noticed,  and  whicb 


•  See  Uuniet's  History,  vol.  i.  anno  1669.— An  ncl  of  parlia- 
ment  wa^  made  on  this  otcnsioii,  for  giving  a  fartlier  sxlent  to  the 
provisions  before  uiaile  for  tlie  personal  security  of  tile  Bulyect; 
wbicb  ia  still  called  the  Coventry  act. 
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it  IS  not  improper  to  mention  again  here,  as  this 
chapter  is  intended  to  confirm  the  principles  laid 
down  in  the  former  ones  ; — -I  mean  the  nnremitted 
continuance  of  the  same  general  union  among  ail 
ranks  of  men,  and  the  sjjirit  of  mutual  justice 
which  thereby  continues  to  he  diffused  through  all 
orders  of  subjects. 

Though  surrounded  by  the  many  boundaries  that 
have  just  now  been  described,  the  crown,  we  must 
observe,  has  preserved  its  prerogative  undivided : 
it  still  possesses  its  whole  effective  strength,  and  is 
only  tied  by  its  own  engagements,  and  the  conside- 
ration of  what  it  owes  to  its  dearest  interests. 

The  great,  or  wealthy  men  in  the  nation,  who, 
assisted  by  the  body  of  the  people,  have  succeeded 
in  reducing  the  exercise  of  its  authority  within 
such  well-defined  limits,  can  have  no  expectation 
that  it  will  continue  to  confine  itself  to  them  any 
longer  than  tbey  themselves  continue,  by  the  justice 
of  their  own  conduct,  to  deserve  that  support  of 
the  people,  which  alone  can  make  them  appear  of 
consequence  in  the  eye  of  the  sovereign, — no  pro- 
bable hopes  that  the  crown  will  continue  to  observe 
those  laws  by  which  their  wealth,  dignity,  liberty, 
are  protected,  any  longer  than  they  themselves  also 
continue  to  observe  them. 

Nay  more,  all  those  claims  of  their  rights  which 
they  continue  to  make  against  the  crown,  are  en- 
couragements which  they  give  to  the  rest  of  the 
people  to  assert  their  own  rights  against  them. 
Their  constant  opposition  to  all  arbitrary  proceed- 
ings of  that  power,  is  a  continual  declaration  they 
make    against  any  acts  of  oppression    which    the 
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superior  advantag;c3  they  enjoy  might  entice  tbem 
to  coinoiit  oti  their  infenor  fellow-subjects.  Nor 
was  that  severe  censure,  for  instance,  which  they 
concurredin  passing  on  an  unguarded  violent  action 
of  their  sovereign,  only  a  restraint  put  upon  the 
personal  actions  of  future  English  kings  ;  no,  it  was 
a  much  more  extensive  provision  for  the  securing 
of  public  liberty  ; — it  was  a  solemn  engagement  en- 
tered into  by  all  the  powerful  men  in  the  state  to 
the  whole  body  of  the  people,  scrupulously  to  re- 
spect the  person  of  the  lowest  among  tliem. 

And  indeed  tlie  constant  tenor  of  the  conduct, 
even  of  the  two  houses  of  parliament,  shows  us 
that  the  above  observations  are  not  matters  of  mere 
speculation.  From  the  surliest  times  we  see  the 
members  of  the  house  of  commons  to  have  been 
very  cautious  not  to  assume  any  distinction  that 
might  alienate  from  them  the  atTections  of  the  rest 
of  the  people.*     Whenever  those  privileges  which 


*  Tn  all  I'ases  ofpublit  olTi'i ices,  down  to  a  simple  breacli  of  the 
pence,  tlic  members  of  ilie  house  of  commons  have  no  privileges 
wlinftvcr  nHove  (he  rest  of  itc  people  :  they  maj-  be  cummilled  to 
prison  by  any  justice  of  Uie  peaec ;  and  are  dealt  with  aftevwards  id 
the  same  manner  na  any  other  subjects.  'Willi  regard  lo  cMl 
matters,  tlicir  only  privilege  is  to  be  free  from  arrests  daring  ih'd 
time  of  a  session,  and  forty  days  before,  and  foviy  days  after  :'«>-6inl 
iliey  may  he  sued,  by  pqcesa  against  iheir  goods,  for  any  jiist  debt 
dming  thai  time. 


wi  This  is  not  ^aite  correctly  stated.  By  the  law  and  <;uatom 
of  Parliuraenl,  (slat.  10  Geo.  III.  tap.  50,2  Sir.  9S5,  Fort.  l-5»t 
Com.  Rop.  441.  S.  C,  I  Kenyon,  125.)  members  of  the  bouee  pf 
commons  are  privileged  from  arrest,  not  only  dtiring  the  aptual 
sitting  of  pailiameiit,  but  for  a  convenient  time,  sufficifuit  to  etiajb),^, 
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were  npceasjiry  to  them  for  the  disc;harge  of  their 
trust  have  proved  burdensome  to  tlic  community, 
they  have  retrenched  thera.  And  those  of  their 
members  who  have  applied  either  these  privileges, 
or  in  general  that  influence  which  they  derived 
from  their  situation,  to  any  oppressive  purposes, 
they  themselves  have  endeavoured  to  bring  to  pu- 
nishment. 

Thus,  we  see  that,  in  the  reign  of  James  the 
First,  sir  Giles  Montpesson,  a  member  of  the  house 
of  commons,  having  been  guilty  of  monopolies,  and 
other  acts  of  great  oppression  on  the  people,  was 
not  only  expelled,  but  impeached  and  prosecuted 
with  the  greatest  warmth  by  the  house,  and  finally 
condemned  by  the  lords  to  be  publicly  deijraded 
from  his  rank  of  a  knight,  held  for  ever  an  infamous 
person,  and  imprisoned  during  life. 

In  the  Banae  reign,  eir  John  Benet,  who  was  also 

them  to  come  from  and  return  to  any  part  uf  the  kingdom,  before 
the  first  meeting  and  arter  the  final  diMoluiion  ofil.  AudaUofiir 
/or/y  rfays  (2  Lev.  72,  1  Chan.  Casea,22l,  S.  C.butsec  1  Sid.  29.) 
Hfler  every  prorogation,  and  before  Ihe  Hext  appointed  titeelingi. 
tnhiek  is  now  ineffect  as  long  as  ihe  Parliatnenl  exiiti,  it  being  HtdotH^ 
prorogued  for  more  than  fourscore  days  at  a  lime,  (1  Blac.  Com^ 
165,  edited  ))y  Chitty,  with  practieol  notes.)  Aiid  the  courtii  wiU 
not  giant  on  attachment  against  a  inembei  of  the  bouse  of  commons,, 
for  non-payment  of  money  pursuant  to  an  award,  (7  Dum£  and. 
East,  448.)  Mr.  C'briatian  has  observed,  that  it  does  not  appeal, 
tliat  the  privilege  from  arrest  is  limited  to  any  precise  time  after  a 
dissolution  ;  but  it  bos  been  determined  by  all  the  judges  that  it 
extends  to  a  convenient  time.  (Col.  Pitt's  case,  2  Str.  988.) 
Prynne  is  of  opinion  that  it  continued  for  the  number  of  days  the 
member  reaeired  wages  after  a  dissolution,  which  was  in  projiorlion' 
to  the  distance  between  his  home  and  the  place  where  the  parlia- 
ment was  held. 4  Pari.  Writs.  C8.— Editor. 
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monly  asserted,  we  shall  think  it  no  small  praise  to 
the  body  of  the  nobility  in  England  (and  also  to  the 
nature  of  that  government  of  which  they  make  a 
part),  that  it  has  been  by  their  free  consent  that 
their  privileges  have  been  conBned  to  what  they 
now  are  :  that  is  to  say,  to  no  more,  in  general, 
than  what  is  necessary  to  the  accomplishment  of  the 
end  and  constittitional  design  of  that  house. 

In  the  exercise  of  their  judicial  authority  with 
regard  to  civil  matters,  the  lords  have  manifested  a 
spirit  of  equity  nowise  inferior  to  that  which  they 
have  shown  in  their  legislative  capacity.  TTiey 
have,  in  the  discharge  of  that  function  (which  of 
all  others  is  so  liable  to  create  temptations),  shown 
an  incorrtiptness  really  superior  to  what  any  judi- 
cial assembly  in  any  other  nation  can  boast.  Nor 
do  I  think  that  I  run  any  risk  of  being  contra> 
dieted,  when  I  eay,  tbat  the  conduct  of  the  house 
of  lords,  in  their  civil  judicial  capacity,  has  con- 
stantly been  such  as  has  kept  them  above  the  reach 
of  even  suspicion  or  slander. 

Even  that  privilege  which  they  enjoy,  of  exclu- 
sively trying  their  own  members,  in  case  of  any 
accusation  that  may  affect  their  livea  (a  privilege 
which  we  might  at  first  sight  think  repugnant  to 
the  idea  of  a  regular  government,  and  even  alarm- 
ing to  the  rest  of  the  people),  has  constantly  been 
rendered,  by  the  lords,  subservient  to  the  purpose 
of  doing  justice  to  their  fellow-subjects;  and  if  we 
cast  our  eyes  either  on  the  collection  of  the  State 
Trials,  or  on 


istory 


England, 


find  very  few  examples,  if  any,   of  a  peer,   really 
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giiilty  of  the  offence  laid  to  liis  charg-e,  that  fasts 
derived  any  advantage  from  his  not  being  tried  by 
a  jury  o{  commoners. 

Nor  has  this  just  and  moderate  conduct  of  the 
two  houses  of  parliament,  in  the  exercise  of  their 
powers  (a  moderation  so  unlike  what  has  been  re- 
lated of  the  conduct  of  the  powerful  men  in  the 
Roman  republic),  been  the  only  happy  consequence 
of  that  salutary  jealousy  which  those  two  bodies 
entertain  of  the  power  of  the  crown.  The  same 
motive  has  also  eiig^ed  them  to  exert  their  utmost 
endeavours  to  put  the  courts  of  justice  under  proper 
restraints ;  a  point  of  the  highest  importance  to 
public  liberty. 

They  haye,  from  the  earliest  times,  preferred 
complaints  against  the  influence  of  the  crown  over 
these  courts,  and  at  last  procured  laws  to  be  en- 
acted  by  which  such  influence  has  been  entirely 
prevented ;  all  which  nieaaures,  we  must  observe, 
were  at  the  same  time  strong  declarations  that  no 
subjects,  however  exalted  their  rank  might  be, 
were  to  think  themselves  exempt  from  eubmittiug 
to  the  uniform  course  of  the  law,  or  hope  to  influ- 
ence or  over-awe  it.  The  severe  examples  which 
they  have  united  to  make  on  those  judges  who 
have  rendered  themselves  the  instruments  of  the 
passions  of  the  sovereign,  or  of  the  designs  of  the 
ministers  of  the  crown,  are  also  awful  warnings  to 
the  judges  who  have  succeeded  them,  never  to  at- 
tempt to  deviate  in  favour  of  any,  the  most  power- 
ful individuals,  from  that  straight  line  of  jvsticc 
which  the  joint  wisdom  of  the  legislature  has  once 
marked  out  to  them. 
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TIlis  sin^lar  situation  of  tlie  Engltsli  juilges, 
relatively  to  tbe  tliree  constituent  powers  of  tlie 
stiite  (and  also  tlie  formidable  support  which  they 
are  certain  to  receive  from  them  as  long  as  they 
continue  to  be  the  faithful  ministers  of  justice,)  lias 
at  last  created  such  an  impartiality  in  the  distri- 
bution  of  public  Justice  in  Eng'laud,  has  introduced 
into  the  courts  of  law  tbe  practice  of  such  a  thorough 
disregard  to  either  the  influence  or  wealth  of  the 
contending  parties,  and  procured  to  every  indivi- 
dual, both  such  an  easy  access  to  these  courts,  and 
such  a  certainty  of  redress,  as  are  not  to  be  paral- 
leled in  any  other  government. —  Philip  de  Co- 
niines,  so  long  as  three  hundred  years  ago,  com- 
mended in  strong  terms  the  exactness  with  which 
justice  was  done  in  England  to  all  ranks  of  sub- 
jects i*  and  the  impartiality  with  which  the  same  is 
administered  in  these  days,  will,  with  still  more 
|-eason,  excite  the  surprise  of  every  stranger  who 
lias  an  opportunity  of  observing  the  customs  of  this 
country.! 

•  See  page  32  of  tbb  worii. 

f  Soon  ufier  I  caiiie  lo  England  for  the  first  timc^n'  {if  the 
reader  will  give  me  leave  to  make  mention  of  myself  in  this  caaej 
au  atlion  was  brought  iu  a  court  of  justitu  against  a  prince  very 
nearly  related  to  the  croirii ;  tind  a  nol)Ie  lord  was  also,  much 
about  that  lime,  engaged  in  a  law-suit  for  tbe  pro^HTly  of  aotne 
valuable  lead-mines  in  Yurksliii-e.  I  could  not  but  obsvrve  that 
iu  both  these  cases  a  decision  was  given  agaiust  llie  two  most 
powerful  partiea  ;  though  I  wondered  but  little  at  this,  because  I 
liad  before  beard  muL-h  of  tbe  impartiality  of  the  law  proceedings 
in  England,  and  was  prepared  to  see  instances  of  that  kind.  Uuc 
what  I  was  miu:b  surprised  nt  was,  that  nobody  appeared  (o  be  in 


'  Unilerbioud  to  have  been  about  tbe  year  17fiS. — Gpiroii. 
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Indeed  to  sncli  a  degree  of  impartiality  has  tbe 
administration  of  public  justice  been  broug-ht  in 
England,  that  it  Is  saying  nothing  beyond  the  ex- 
act truth,  to  affirm  that  any  violation  of  the  laws, 
though  perpetrated  by  men  of  the  most  extensive 
influence — nay,  though  committed  hy  the  special 
direction  of  the  very  first  servants  of  the  crown — 
will  be  publicly  and  completely  redressed.  And 
the  very  lowest  of  subjects  will  obtain  such  redress, 
if  be  has  but  spirit  enough  to  stand  forth,  and  ap- 
peal to  the  laws  of  his  country. — Most  extraordi- 
nary circumstances  these  I  which  those  who  know 
the  difficulty  of  establishing  just  laws  among  man- 
kind, and  of  providing  afterwards  for  their  duo  exe- 
cution, only  find  credible  because  they  are  matters 
of  fact,  and  can  begin  to  account  for,  only  when 
they  look  up  to  the  constitution  of  the  government 
itself;  that  is  to  say,  when  they  consider  the  cir- 
cumstances in  which  the  executive  power,  or  the 
crown,  is  placed  in  relation  to  the  two  bodies  that 
concur  with  it  to  form  the  legislature) — the  circum- 
etances  in  which  those  two  assemblies  are  placed 
in  relation  to  the  crown,  and  to  each  other, — and 


llie  least  30,  even  at  the  slriclness  with  whicii  l!ie  ordinary  course 
o(  the  law  had,  pulicukrly  in  the  furiner  case,  been  aUbeved  lo, — 
and  that  those  proceedings  which  I  was  disposed  to  consider  as 
great  itiatancus  of  justice,  to  ihe  production  of  which  some  cireiini- 
stances  peculiar  lo  the  times,  at  least  some  uncommon  virtue  or 
tpirit  OD  the  part  of  the  judges,  must  buvo  more  or  less  co-operated, 
were  looked  upon  by  all  those  whom  I  heard  speak  about  it,  as 
nothing  more  than  tbe  common  and  espocled  course  of  things. 
lliis  circumstance  hecaiii«  a  strung  induccuient  to  me  to  in- 
quire into  the  nature  of  o  government  by  which  such  i-ffects  were 
produced. 
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the  situation  in  wliich  all  the  three  find  themselves 
with  respect  to  the  whole  body  of  the  people.* 

•  The  assertion  above  iniulu,  with  respect  to  the  impniti»lilr 
with  which  justice  in,  in  all  coaca,  odininisierBd  in  Kuglaud,  uot 
liuiig  of  a.  uniuro  to  he  proved  by  alleging  siugle  litcU,  1  liave  en- 
lured  iiilo  no  pariieulai's  on  that  account.  However,  I  will  subjoin 
two  i:nses,  which,  I  iliink,  cannot  but  appear  remarkable  to  tho 
rcoder. 

Tlie  first  is  the  cue  of  the  prosecution  commenced  in  the  year 
1 7()3,  by  some  journeymen  printers,  against  the  king's  iiiessengerf, 
ibr  appivhendiiig  and  iniprisuuing  tbein  loi  a  short  time,  by  virtue 
ofa  fenertti  tporrant  from  the  secretary  of  state  ;  and  that  which 
was  nflei'wanls  carried  on  by  another  private  individual  against  one 

or  tfao  secretaries  themselves. In  these  actions,  all  the  ordinary 

forms  of  proceedings  used  in  coses  of  actions,  between  private  sub- 
jects, were  strictly  adhered  to  \  and  both  the  secretary  of  state,  and 
the  mesaengen:,  were,  in  the  end,  condemned.  Yet,  which  it  is 
proper  the  reader  should  observe,  from  all  the  circumstances  that 
accompanied  this  BlTair,  it  is  difficult  to  propose  a  case  in  which 
niiuLstcTS  could,  of  tlieniselves,  bo  under  greater  teinjitatious  lo 
exert  an  undue  influence  to  hinder  the  ordinary  course  of  justice. 
Nor  were  ihe  acts  for  which  those  ministers  were  condemned  acts 
of  evident  oppression,  which  nobody  could  be  found  to  justify. 
They  had  done  nothing  but  follow  a  jiracticc,  of  which  they  found 
several  precedrats,  estnhjished  in  their  offices :  and  their  cose,  if  I 
am  well  infonned,  was  such  that  most  individuuls,  imder  aimikr 
circumstances,  would  have  thought  tlieuisclves  authorised  to  have 
acted  OS  they  had  done. 

The  second  case  1  propose  to  relate,  affords  a  singular  instance 
of  the  couhdencc  with  which  all  subjects  in  England  claim  whni 
iXiey  think  their  just  rights,  and  of  the  certainty  with  which  the 
rciiiediua  of  the  law  ejc  in  all  coses  open  to  them.  'J'he  iact  I 
mean,  is  the  arrest  executed  in  the  reign  of  Queen  Anne,  in  the 
year  170S,  on  the  person  of  the  Ruitsinn  ambassador,  by  taking 
Liin  out  of  his  coach  for  the  sum  of  fifty  pounds.  And  the  conse- 
quences that  followed  this  fact  arc  still  more  remaikahle.  The 
czar  highly  resented  the  aflront,  and  demanded  that  the  sherilT  o{ 
Middlesex,  and  ull  otliers  coucerne<l  in  the  oiTest,  should  be  pu- 
nislicd  nith  instant  death.     "  llut  the  ijucuu"  (to 
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In  fine,  a  very  remarkable  circumstance  in  the 
Enfjiisli  government  (and  which  alone  evinces  some- 
thing peculiar  and  excellent  in  its  nature),  is  that 
spirit  of  extreme  mildness  with  which  justice,  in 
criminal  cases,  is  administered  in  England  ;  a  point 
with  regard  to  which  England  differs  from  all  otber 
countries  in  the  world. 

When  we  consider  the  punishments  in  use  iu  the 

of  ihut  ticspotic  court,  says  judge  Ulackahine,  from  wlioiri  I  borrow 
rJiis  fad)  "  directed  ihe  secretary  of  stale  to  infann  hiin  tlial  sbe 
"  could  inflict  no  puaishuient  upon  any,  ibe  meanest  of  her  suh- 
"jeats,  unkss  warranted  by  the  law  of  ibe  land." — An  act  was 
aftenvaTtls  passed  to  free  from  ariest  the  persons  of  foreign  tniuislers, 
aud  such  of  their  servanis  as  iliey  liave  deliFereil  a  list  of  to  the 
secretary  of  slate.  A  copy  of  this  act,  elegantly  engrossed  and 
jlluuiinated,  continues  judge  Blaclistono,  was  sent  to  Moscow,  aud 
an  amhasHodor  extraordiniiry  commissioned  to  deliver  it.'^ 


»»  The  act  alluded  to  is  7  Anne.  cap.  12,  (*.d.  1708,)  intituled, 
"  An  Act  for  preserving  the  privileges  of  ambassadors  and  other 
"  public  ministers  of  foreign  pritices  and  states,"  lis  preamble 
is  curious,  and  was  doubtless  drawn  up  with  the  object  of  assuaging 
the  wralb  of  the  czar  and  bis  representative.  "Whereas  several 
"  turbulent  and  disorderly  persons  having  in  a  most  outrageous 
"  manner  insulted  the  person  of  his  excellency  Andrew  Ancmouo- 
"  witz  Maitueof,  ambassador  estraonlinary  of  his  czarish  majesty, 
"  emperor  of  Great  Russia,  her  majesty's  good  fiiend  and  ally,  by  | 
"  arresting  bim  and  taking  him  by  violence  out  of  his  coach  in  the 
"  public  street,  and  detiuniug  bim  in  custody  for  several  buors,  in 
"  contempt  of  the  prolccliou  granted  by  her  uiujcsl}',  contrary  to 
"  the  law  of  nations,  and  in  prejudice  of  the  rights  and  privileges 
"  which  ambassadors  and  other  piibKc  ministers,  auiboriaed  nnd 
"  received  as  such,  have  at  all  times  hem  thereby  possessed  of,  and 
"  ought  to  be  kept  sacred  and  inviolable,"  It  llien  enacts,  that 
all  actions  "  against  tbc  said  ambassador  should  be  void,  and  all 
"  proceedings  against  him  or  his  bail  vacated,"  and  makes  provi- 
sions "  10  prevent  the  like  insolctices  for  the  future." — Editoii. 
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other  states  of  Europe,  we  wonder  how  men  can  be 
brought  to  treat  their  fellow-crcatures  with  so  much 
cruelty  j  ami  the  bare  consideration  of  those  punish- 
ments would  sufficiently  convince  us  (if  we  did  not 
know  the  fact  from  other  circumstances^  that  the 
men  in  those  etates  who  frame  the  laws,  and  preside 
over  their  execution,  have  little  apprehension  that 
either  they,  or  their  friends,  will  ever  fall  victims 
to  those  laws  which  they  thus  rashly  establish. 

In  the  Roman  republic  circumstances  of  the  same 
nature  with  those  just  mentioned  were  also  produc- 
tive of  the  greatest  defects  in  the  kind  of  criminal 
justice  which  took  place  in  it.  That  class  of  citt- 
zena  who  were  at  the  head  of  the  republic,  and 
who  knew  how  mutually  to  exempt  each  other  from 
the  operation  of  any  too  severe  laws  or  practice,  not 
only  allowed  themselves  great  liberties,  as  we  have 
seen,  in  disposing  of  the  lives  of  the  inferior  citizens, 
but  had  also  Introduced,  into  the  exercise  of  the 
illegal  powers  they  assumed  to  themselves  in  that 
respect,  a  great  degree  of  cruelty.* 

Nor  were  things  more  happily  conducted  in  the 
Grecian  republics.  From  their  democratical  nature, 
and  the  fretjuent  revolutions  to  which  they  were 

•  'Die  oouunoii  uiiiinier  in  wliicli  ilie  sciiule  ordeml  fiiizcns  loLe 
iiUt  lo  ileatli.  wns  by  llirowiug  [liem  lieoilloiig  Trum  tbe  [op  of  the 
Tarpeian  rock.  The  consuls  or  other  particular  inagistmtKH,  some^ 
lirnea  caused  cilJaeiis  lo  expire  upon  a  cross  ;  or,  wbicli  van  a  amcb 
more  conuium  case,  onlei-od  llieni  to  be  beaten  to  dealli,  wiih  their 
hcaJs  fastened  betlvcun  ibe  branches  of  a  fork  ;  wliich  l\iey  called 
cervlcem  /area;  iiaertre.^^ 


'  To  put  the  ucck  upou  a  fork. — Ki)l 
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subject,  we  naturally  expect  to  find  that  authority 
used  with  mildness,  which  those  who  enjoy  it 
mtist  have  known  to  have  heen  precarious ;  yet  such 
were  the  effects  of  the  violence  attending-  those  very 
revolutions,  that  a  spirit  both  of  great  irregularity 
and  cruelty  had  taken  place  among  the  Grcelu 
in  the  exercise  of  the  power  of  inflicting  punish* 
inents.  The  very  harsh  laws  of  Dmco'"^  are  well 
known,  of  which  it  was  said  that  they  were  not 
written  with  ink,  but  with  blood.  The  severe  laws 
of  the  Twelve  Tables  among-  the  Romans  were  in 
great  part  brought  over  from  Greece.  And  it  was 
an  opinion  commonly  received  in  Rome,  that  the 
cruelties  practised  by  the  mag-tstratee  on  the  citizens 

"*  Draco  was  a  celebrMcd  lawgiver  of  Alliens.  When  he  ex- 
ercised the  office  of  archon,  he  made  a  code  of  laws,  b.  c.  fi23, 
for  the  use  of  the  citiitens,  which,  ou  account  of  tliuii'  severity, 
were  said,  as  oiir  author  observes,  to  be  wrilleii  in  Ittters  of  blood. 
By  them,  idleness  was  piiniilied  with  as  much  severity  as  murder, 
and  death  was  detiouuced  against  the  one  as  well  as  the  other.  Such 
a  code  of  rigorous  laws  gave  occasiou  to  a  certain  Athenian  lo  ask 
of  the  legislator,  why  he  was  so  severe  in  bis  punisbmeiUs,  and 
Draco  gave  for  onswer,  that  as  the  smallest  transgression  had  ap- 
peared to  hiiu  deserving  ilcath,  be  could  not  find  any  punishment 
more  rigorons  for  more  atrocious  crimes.  These  laws  were  at  first 
iforced,  but  they  were  often  neglei'ted  on  account  of  their  extreme 
severity,  and  Solon  totally  abolished  them,  except  that  one  wbicb 
punished  a  murderer  with  deatli.  The  popularity  of  Draco  was 
uncommon,  but  the  gratitude  of  bis  admirers  proved  fatal  to  him. 
When  on  one  occosion  he  appeared  in  the  theatre,  he  was  received 
with  repeated  applause,  and  the  people,  according  to  the  custom  of 
the  Athenians,  sliowed  their  respect  lo  ibeii  lawgiver,  by  throwing 
garments  upon  him.  litis  was  done  in  such  profusion,  that  Draco 
I  liid  under  them,  and  thus  literally  smothered  by  the  too 
great  veueraiion  of  his  citisens. — Editob. 
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were  only  imitations  of  the  examples  which  the 
Greeks  had  given  them.* 

In  fine,  tbe  use  of  torture,  that  method  of  admi- 
nistering justice,  in  which  folly  may  be  said  to  be 
added  to  cruelty,  had  been  adopted  by  the  Greeks 
in  consequence  of  the  same  causes  which  bad 
concurred  to  produce  the  irregularity  of  their  cri- 
minal justice.  And  the  same  practice  continues,  in 
these  days,  to  prevail  on  the  continent  of  Europe, 
in  consequence  of  that  general  arrangement  of 
things  which  creates  there  such  a  carelessness  about 
remedying  the  abuses  of  public  authority. 

But  the  nature  of  that  same  government  wkidi 
has  procured  to  the  people  of  England  all  the 
advanti^es  we  have  before  described,  has,  with  still 
more  reason,  freed  them  from  the  most  oppressive 
abuses  which  prevail  in  other  countries. 

That  wantonness  in  disposing  of  the  dearest 
rights  of  mankind,  those  insults  upon  human  nature, 
of  whicii  the  frame  of  the  governments  established 
in  other  states  unavoidably  becomes  more  or  less 
productive,ureeQtireIybauishedfrom  anatiou  wliich 
has  the  happiness  of  having  its  interest  guarded  by 

•  Csusnr  expreasly  reproaeiies  Uie  Greeks  with  tliis  fact  in  |jis 
Rpowili  ill  fa*our  of  the  accompli tia  of  C'aliline,  wliich  SuIIubI  liaA 
iritnitmituil  to  us — Eudem  illo  tempore,  Gr^ciir  morem.  imUali 
(mojorcs  iiostri]  terberibus  attiBtadveHebanl  in  civts  ;  dtcimtUtHi 
Halit  lUMMUMi  iU}>pHem»  siimehajilA"' 

M  Iti  llial  early  {icriud,  and  with  that  geimrous  disposilion,  lliey 
IiJokeJ  toward  Greect",  and  from  that  nation  iuiported  the  I'usuiiii  of 
liunisliiiiB  some  ofTcncee  by  the  littot's  rod,  and  in  capitid  cane)! 
llicy  pronounced  joJginout  of  death. — Troiislali-ju  givwi  hy  Mur- 
|)hy.— EuiTOH. 
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men  wlio  continue  to  bo  themselves  exposed  to  tlic 
pressure  of  those  laws  which  they  concur  in  making*, 
and  of  every  tyrannic  practice  which  they  suffer  to 
be  introduced, —  by  men  whom  the  advantages 
which  they  possess  above  the  rest  of  the  people 
render  only  more  exposed  to  the  abuses  they  are 
appointed  to  prevent,  only  more  alive  to  the  dangers 
against  which  it  is  their  duty  to  defend  the  com< 
munity." 

Hence  we  see  that  the  use  of  torture  has,  from 
the  earliest  times,  been  utterly  unknown  in  England. 
And  all  attempts  to  introduce  it,  whatever  might 
be  the  power  of  those  who  made  tliem,  or  the  cir- 
cumstances in  which  they  renewed  their  endeavours, 
have  been  strenuously  opposed  and  defeated.! 

From  the  same  cause  also  arose  that  remarkable 
forbearance  of  the  English  laws  to  use  any  cruel 
eeverity  in  the  punishments  which  experience  show- 
ed it  was  necessary  for  the  preservation  of  society 
to  establish  ;""  and  the  utmost  vengeance  of  those 
laws,  even  against  the  most  enormous  otFenders, 
never  extends  beyond  the  simple  deprivation  of  life.;!: 

•  Hialoriana  take  notice  lliat  the  commona,  hi  ihe  reign  of 
Charles  II.,  ma<le  faitstc  to  prociite  the  abolition  of  the  uidstuiute, 
De  Haretico  comburendo  (foi  burning  licrcticE},  as  somi  us  it  ]ie> 
came  publicly  known  that  the  presiimptive  heir  lo  the  cnmn  wu  a 
Roman  Catholic.  Perhaps  they  noultl  not  have  haen  ao  diligent 
and  earnest,  if  they  had  not  been  fully  conviiKcd  that  a  ntemhot  of 
the  bouse  of  commons,  or  his  fhendn,  might  be  brought  to  trial  svt 
easily  as  any  other  individuals  auiong  the  people,  so  long  as  aa 
express  and  written  law  could  be  produced  ag  linat  ibein. 

•f  See  the  two  notes  iu  page  loS  of  this  work.  , 

t  A  very  singular  instance  occurs  in  the  history  of  the  Vf^ 

'*  See  note  112,  page  163, — Editor. 
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Nay,  so  anxious  liae  tlie  English  legislature  been 
to  establish  mercy,  even  to  convicted  offenders,  as 
a  fundamental  principle  of  the  government  of  Kng- 
land,  that  they  made  it  an  express  article  of  that 
great  public  compact  which  was  framed  at  the  im- 
portant iera  of   the    Revolution,   that  "  no  cruel 

and  unusual  punishments"  should  be  enforced,* 

They  even  endeavoured,  by  adding  a  clause  for  that 
purpose  to  the  oath  which  kings  were  thenceforward 
to  take  at  their  coronation,  as  it  were  to  render  it 
an  everlasting  obligation  of  English  kings,  to  make 
justice  to  be  "executed  with  mercy."t 

1605,  of  the  care  of  ihe  English  Ingi»ldUire  not  to  Mifffer  prccedciUs 
of  cruel  practices  to  be  introduced.  During  ibe  lime  tlmt  those 
concerned  in  itie  guujwivder -plot  were  under  sentence  of  death,  n 
motion  was  uiade  iu  tlie  house  of  commons  1o  ])ciiiion  llie  Viug. 
lliat  the  execution  might  he  aiayed,  i"  order  lo  consider  of  same 
extmordinary  punishment  to  be  inflicle<1  npun  tliem  :  but  (his  motion 
was  rejected.  A  proposal  of  the  same  kind  was  also  Diade  in  the 
house  of  lorda,  wberu  it  was  drop]ied. — See  the  Fiirliauientary 
History  of  England,  vol.  v,  anno  1605. 

•  See  the  Bill  of  Rights,  Art.  x.— "  Excessive  hnil  might  not 
"  to  be  required,  nor  excessive  fines  imposed ;  nor  cruel  and  unusual 
"  pmiishmenta  inflicted." 

f  Those  name  dispositions  of  the  English  legislature  which  have 
led  them  to  take  such  precautions  in  favour  ei'cn  of  convicted  of- 
fenders, have  still  more  engaged  them  lo  mate  provisions  in  favour 
of  such  persons  as  are  only  ausijecled  and  accused  of  having  coin- 
mitted  offences  of  any  kind.  Hence  the  zeal  with  which  they  have 
availed  themselves  of  every  important  occasion,—  such,  for  instance, 
as  tbfti  of  the  Revolution, — to  procure  new  confirmations  tube  given 
to  the  institution  of  the  trial  by  jury,  to  the  lows  on  imprisonments, 
and  in  genemi  to  that  system  of  criminal  jurisprudence  of  which  u 
description  lias  been  given  ill  the  first  pait  of  this  work. 
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inward  Tlew  of  the  Etiglish  Oovernme?tt 
than  has  hH/ierto  been  offered  to  the  Render  in 
the  Cotirse  of  this  Work — J^^ery  essential  Dif- 
ferences between  the  English  Monarch^/,  as  a 
Monarchy,  and  all  those  with  which  we  are  ac- 
quainted. 

The  doctrine  constantly  maintained  in  this  work, 
and  which  has,  1  think,  been  sufficiently  supported 
by  facts  and  comparisons  drawn  from  the  history 
of  other  countries,  is,  that  the  remarkable  liberty 
enjoyed  by  the  English  nation  is  ossentially  owin^ 
to  the  impossibility  under  which  their  leaders,  or 
in  general  all  men  of  power  among-  them,  are  placed, 
of  invading  and  transferring  to  themselves  any 
branch  of  the  governing  executive  authority  ;  which 
authority  is  exclusively  vested,  and  firmly  secured 
in  the  crown.  Hence  the  anxious  care  with  which 
those  men  continue  to  watch  the  exercise  of  that 
authority.  Hence  their  perseverance  in  observing 
every  kind  of  engagement  which  themselves  may 
have  entered  into  with  the  rest  of  the  people. 

But  here  a  consideration  of  a  most  important  kind 
presents  itself:  How  comes  the  crown  in  England 
thus  constantly  to  preserve  to  itself  (as  we  see  it 
does)  the  executive  authority  in  tlie  state,  and  more- 
over to  preserve  it  so  completely  as  to  inspire  the 
great  men  in  the  nation  with  that  conduct  so  advan- 
tageous to  public  liberty,  which  has  just  been  men- 
tioned ?     These  are  effects  which  we  do  not  find, 
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upon  exaui illation,  tliat  the  power  of  croivns  has 
hitherto  been  able  to  produce  in  other  countries. 

In  uU  states  of  a  inuiiarcblcal  form,  wu  indeed 
see  that  those  men  w^hom  their  rank  end  wealth, 
or  their  personal  power  of  any  kind,  have  raised 
above  the  rest  of  the  people,  have  formed  combi' 
nations  among  themselves  to  oppose  the  power  of 
the  monarch.  But  their  views,  we  must  observe, 
in  forming'  these  combinations,  were  nut  by  any 
means  to  set  general  and  impartial  limitations  on 
the  sovereign  authority.  Tliey  endeavoured  to 
render  themselves  entirely  independent  of  that  au- 
thority; or  even  utterly  to  annihilate  it,  according, 
to  circumstances. 

Thus  we  see  that  tn  all  the  states  of  ancient 
Greece,  the  k'mgs  were  at  last  destroyed  and  ex- 
terminated. The  same  event  happened  in  Italy, 
where  in  remote  times  there  existed  for  a  while 
several  kingdoms,  as  we  learn  both  from  the  ancient 
historians  and  poets.  And  in  Rome,  we  even  know 
the  manner  and  circumstances  in  which  such  a  re- 
volution was  brought  about. 

Id  more  modern  times,  we  see  the  numerous 
monarchical  sovereignties  (which  had  been  raised 
In  Italy  on  the  ruins  of  the  lloman  empire)  suc- 
cessively destroyed  by  powerful  factions  j  and  events 
of  mucb  the  same  nature  have  at  ditTerent  times 
taken  place  in  the  kingdoms  established  in  the  other 
parts  of  Europe. 

In  Sweden,  Denmark,  and  Poland,  for  instancy 
we  find  the  iwhles  reducing  their  sovereigns  to  the 
condition  of  simple  presidents  over  their  assemblies, 
— of  mere  ostensible  heads  of  the  government. 
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In  Germany  and  in  France,  countries  where  tlie 
monarchs,  being-  possessed  of  considerable  demesnee, 
were  better  able  to  maintain  tlieir  independence 
ttian  the  princes  just  mentioned,  the  nobles  waged 
war  against  them,  sometimes  singly  and  sometimes 
jointly  ;  and  events  similar  to  these  have  succes- 
sively happened  in  Scotland,  Spain,  and  the  modern 
kingdoms  of  Italy. 

In  fine,  it  has  only  been  by  means  of  standing 
armed  forces  tliat  the  sovereigns  of  moRt  of  the 
kingdoms  we  have  mentioned  have  been  able,  in  a 
course  of  time,  to  assert  the  prerogatives  of  the 
crown.  And  it  is  only  by  continuing  to  keep  up 
Buch  forces,  that,  like  tiie  eastern  raonarchs,  and 
indeed  like  all  the  monarchs  that  ever  existed,  they 
continued  to  be  able  to  support  their  authority. 

How  therefore  can  the  crown  of  England,  with- 
out the  assistance  of  any  armed  force,  maintain,  as 
it  does,  its  numerous  prerogatives  ?  How  can  it, 
under  such  circumstances,  preserve  to  itself  the 
whole  executive  power  in  the  state?  For  here  w6' 
must  observe,  tiie  crown  in  England  doe^  not  derive 
any  support  from  what  regular  forces  it  has  at  its 
disposal  ;  and  if  we  doubted  this  fact,  we  need 
only  look  to  the  astonishing  subordination  in  which 
the  military  is  kept  to  the  civil  power,  to  become 
convinced  that  an  English  king  is  not  indebted  to 
his  army  for  the  preservation  of  his  authority.* 

If  we  could  suppose  that  the  armies  of  the  kings 
of  Spain  or  of  France,  for  instance,  were,  througli 

*  Henry  VIII,  the  most  nlisolulc  prince,  pefbaiw,  Vtht  ever  wit  ' 

UJ1011  a  llirone,  kqii  no  slitnding  army.  *    >■'    ■•■ 


THE    CONSTITUTION 


some  very  extraordinary  clFcunistance,  all  to  rutiish 
in  one  night,  the  power  of  those  sovereigns,  we 
must  not  doubt,  would,  in  six  months,  be  reduced 
to  a  mere  shadow.  They  would  immediately 
behold  their  prerogatives,  however  formidable  they 
may  beat  present,  invaded  and  dismembered  ;*  and 
supposing  that  regular  governments  continued  to 
exist,  they  would  be  reduced  to  have  little  more 
influence  in  them  than  the  doges  of  Venice  or  of  Ge- 
noa possess  in  the  governments  of  those  republics-f 

How,  therefore, — to  repeat  the  question  once 
more,  which  is  one  of  the  most  interesting  that  can 
occur  in  politics,- — how  can  the  crown  in  England, 
without  the  assistance  of  any  armed  force,  avoid 
those  dangers  to  which  all  other  sovereigns  are 
exposed  ? 

How  can  it,  without  any  such  force,  accomplish 
even  incomparably  g^reater  works  than  those  50ve« 
reigns,  with  their  powerful  armies,  are,  we  find,  in 
a  condition  to  perform  ? — How  can  it  bear  that 
universal  effort  (unknown  in  other  monarchies), 
which,  as  we  have  seen,  is  continually  and  openly 
exerted  against  it  ?  How  can  it  even  continue  to 
resist  this  effort  so  powerfully  as  to  preclude  all 
individuals  whatever  from  entertaining  any  views 
besides  those  of  setting  just  and  general  limitatioOs 
to  the  exercise  of  its  authority  ?     How  can  it  enforce' 

*  As  WAS  ihe  casein  tbe  several  kiitgJoms  inlo  wbicb  the  Spanish 
monarchy  was  formerly  divided,  and  lu  no  very  remote  times,  in' 
France  itself,  ; 

-|-  Or  than  the  kings  of  Sweden  were  allowed  to  enjoy,  before  ibe, 
last  tevoluiion  in  that  couiiirj'."^ 


,  i*  The  rerolution  in  1772  is  refei-rcd  lo, — EruToR. 
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the  laws  upon  all  subjects,  indiscriminatelvt  without 
injury  or  danger  to  itself?  How  can  it,  in  fine,  im- 
press the  minds  of  all  tho  great  men  in  tbc  state 
with  so  lasting  a  jealousy  of  its  power,  an  to  neces- 
sitate tliein,  even  in  the  exercise  of  tLeir  undoubted 
rights  and  privileges,  to  continue  to  court  anil  de- 
serve the  affection  of  the  rest  of  the  people  ? 

Those  great  men,  I  shall  answer,  who  even  in 
quiet  times  prove  so  formidable  to  other  nionarchs, 
are  in  England  divided  into  two  assemblies ;  and 
such,  it  is  necessary  to  add,  are  the  principles  upon 
which  this  division  is  made,  that  from  it  result,  as 
necessary  conscjueuces,  the  solidity  and  the  indi- 
tisibility  of  the  power  of  the  crown. 

The  reader  may  perceive  that  I  have  led  him, 
ID  the  course  of  this  work,  much  beyond  the  line 
within  which  writers  on  the  subject  of  government 
liave  confined  themselves  ;  or  rather,  that  I  have 
followed  a  track  entirely  different  from  that  which 
Uiose  writers  have  pursued.  But  as  the  observation 
jUst  nmde,  on  the  stability  of  the  power  of  the 
crown  in  England,  and  the  cause  of  it,  is  new  in  its 
kind,  so  do  the  principles  from  which  its  truth  is  tu 
be  demonstrated  totally  differ  from  what  is  com- 
monly looked  upon  as  the  foundation  of  the  science 
of  politics.  To  lay  those  principles  here  before  the 
reader,  in  a  manner  completely  satisfactory  to  him, 
would  lead  us  into  philosophical  discussions  on  what 
really  constitutes  the  basis  of  governments  and 
power  amongst  mankind,  both  extremely  long,  and 
in  a  great  measure  foreign  to  the  subject  of  this 
book.  I  shall  therefore  content  myself  with 
proving  the  nbovo  observations  by  facts ;  which 
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more,  after  all,  than  political  writers  usually  under- 
take to  do  with  regard  to  their  epeculatioiis. 

As  I  chiefly  propose  to  show  that  the  extensive 
liberty  the  EiigliBh  enjoy  is  the  result  of  the  pecu- 
liar frame  of  their  government,  and  occasionally  to 
compare  the  same  with  the  republican  form,  I  even 
had  at  first  intended  to  confine  myself  to  that  cir- 
cumstance, which  both  constitutes  the  essential 
difference  between  those  two  forms  of  governmenl^ 
and  is  the  immediate  cause  of  English  liberty, — ■ 
I  mean  the  having  placed  all  the  executive  authority 
in  the  state  out  of  the  hands  of  those  in  whom  the 
people  trust.  With  regard  to  the  remote  cause  of 
that  same  liberty,  that  is  to  say,  the  stability  of 
the  power  of  the  crown,  the  singular  solidity,  with- 
out the  assistance  of  any  armed  force,  by  which 
this  executive  authority  is  so  secured,  I  should  per- 
haps have  been  silent,  had  I  not  found  it  absolutely 
necessary  to  mention  the  fact  in  this  place,  in  order 
to  ubviate  the  objectioiiB  which  the  more  reflecting- 
part  of  readers  might  otherwise  have  made,  both 
to  several  of  the  observations  before  offered  to  them, 
and  to  a  few  others  which  are  soon  to  follow. 

Besides,  1  shall  confess  here,  I  hove  been  several 
times  under  apprehensions,  in  the  course  of  this 
work,  that  the  generality  of  readers,  misled  by  the 
similarity  of  names,  might  put  too  extensive  a 
construction  upon  what  I  said  with  regard  to  the 
usefulness  of  the  power  of  the  crown  in  England  ; 
— that  they  might  accuse  or  suspect  me,  for  in- 
stance, of  attributing  the  superior  advantages  of 
the  English  mode  of  goveruuient  over  the  republi- 
can form,  merely  to   its  npproachtng  nearer  to  the 
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nature  of  the  monarchies  established  in  the  other 
parts  of  Europe,  and  of  looking  upon  every  kind  of 
monarchy  as  preferable  in  itself  to  a  republican 
government ;  an  opinion  which  I  do  not  by  any 
means,  or  in  any  degree,  entertain  :  I  have  too 
much  affection,  or  (if  you  please)  prepoBsession,  in 
favour  of  tliat  form  of  government  under  which  I 
was  born;  and,  as  I  am  sensible  of  its  defects,  so 
do  I  know  how  to  set  a  value  upon  the  advantages 
by  which  it  compensates  for  them. 

I  therefore  have,  as  it  were,  made  haste  to  avail 
myself  of  the  first  opportunity  of  explaining  my 
meaning  on  this  subject, — of  indicating  that  the 
power  of  the  crown  in  England  stands  upon  found- 
ations entirely  different  from  those  on  which  the 
same  power  rests  in  other  countries, — and  of  en- 
gaging the  reader  to  observe  (which  for  the  present 
will  suffice),  that,  as  the  English  monarchy  ditfers, 
in  ita  nature  and  main  foundations,  from  every 
other,  so  all  that  is  said  here  of  its  advantages  is 
peculiar  and  confined  to  it. 

But  to  come  to  the  proofs  (derived  from  facts) 
of  the  solidity  accruing  to  the  power  of  the  crown 
in  England,  from  the  co-e.vistence  of  the  two  assem- 
blies which  concur  to  form  the  English  parliament, 
1  shall  first  point  out  to  the  reader  several  open 
acts  of  these  two  houses,  by  which  they  have  by 
turns  effectually  defeated  the  attacks  of  each  other 
upon  its  prerogative. 

Without  looking  further  back  for  examples  than 
the  reign  of  Charles  the  Second,  we  sec  that  the 
house  of  commons  liad,  in  that  reign,  begun  to 
adopt  the  method  of  adding  (or  tacking,  as  it  is 
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iomnionlv  expressed)  such  bills  as  they  wanted 
more  particularly  to  have  passed,  to  their  money 
bills.  This  forcible  Tise  of  their  undoubted  privi- 
lege  of  granting  money,  if  it  had  been  suffered  to 
grow  into  common  practice,  would  have  totally  de- 
stroyed the  equilibrium  that  ought  to  subsist  be- 
tween them  and  the  crown.  But  the  lords  took 
upon  themselves  the  task  of  maintaining  that 
equilibrium  ;  tliey  complained  with  great  warmth 
of  the  several  precedents  that  were  made  by  the 
commons,  of  the  practice  we  mention  :  they  insisted 
that  bills  should  be  framed  "  in  the  old  and  decent 
"  nifiif  of  pnrlimnent  ;"  and  at  last  made  it  a  stand- 
ing order  of  their  house,  to  reject,  upon  the  siglit 
of  them,  alt  bills  that  are  tacked  to  money  bills. 

Again,  about  the  thirty-first  year  of  the  same 
reign,  a  strong  party  prevailed  in  the  house  of 
comiiiona  ;  and  their  efforts  were  not  entirely  con- 
fined, if  we  may  credit  the  historians  of  those  times, 
to  serving  their  constituents  faithfully,  and  provid- 
ing for  the  welfare  of  the  state.  Among  other 
bills  which  they  proposed  in  their  house,  they 
carried  one  to  exclude  from  the  crown  the  imme- 
diate heir  to  it;  an  affair  this,  of  a  very  high  na- 
ture J  and  with  regard  to  which  it  may  well  be 
questioned  whether  the  legislative  assemblies  have 
a  right  to  form  a  resolution,  without  the  express 
and  declared  concurrence  of  the  body  of  the  people. 
But  both  the  crown  and  the  nation  were  delivered 
from  the  danger  of  establishing  such  a  precedent, 
by  the  interposition  of  the  lords,  who  threw  out 
the  bill  on  the  first  reading. 

In  the  reign  of  kin^'  William  the  Third,  ii  few 


OF  ENGLAND. 


3*a 


W  years  after  the  Hevoliitioii,  attacks  were  made 
upon  the  crown  from  another  quarter.  A  strong 
party  was  formed  in  the  house  of  lords  ;  and,  aa  we 

I  may  see  in  Bishop  Burnet's  History  of  his  Own 
Times,  they  entertained  very  deep  designs.  One 
of  their  views,  among  others,  was  to  abridge  the 
royal  prerogative  of  calling  parliaments,  andjudg- 
.'ing  of  the  proper  times  of  doing  it.*  They  accord- 
iingly  framed  and  carried  in  their  house  a  bill  for 
ascertaining  the  sitting  of  parliament  every  year  : 
)but  the  bill,  afler  it  had  passed  in  their  house,  was 
rejected  by  the  commons.t 

Again,  we  find,  that,  a  little  after  the  accession 
of  king  George  the  Tirst,  an  attempt  was  made  by 

I  a  party  in  the  house  of  lords,  to  wreet  from  the 
crown  a  prerogative  which  is  one  of  its  finest 
i£owere,  and  is,  besides,  the  only  check  it  has  ou 
the  dangerous  views  which  that  house  (which  may 
stop  both  money  hilts  and  all  other  bills)  might  be 
brought  to  entertain  :  I  mean  the  right  of  adding 
new  members  to  it,  and  judging  of  the  times  when 
it  may  be  necessary  to  do  so.  A  bill  was  accord- 
ingly presented,  and  carried,  in  the  house  of  lords, 
for  limiting  the  members  of  that  house  to  a  fixed 


*  They,  besides,  propowil  lo  have  all  uiuney  bills  stopped  iti 
llieir  house,  lill  they  had  procured  th<;  right  o!  taxing  themselves, 
'their  own  estates,  and  to  have  a  coniiniliee  ot  lonls,  and  a  certain 
number  of  ihe  commons,  njipointed  to  confer  together  coiicernitjg 
I  t-lhc  state  of  the  nation  :  "  which  comiuiltee  (wtys  Bishop  Biimti] 
",  would  soon  have  grown  to  hove  been  a  council  of  slate,  that 
"  would  buvc  brought  alt  afihirs  under  their  inspcctiou,  and  never 
"  bad  bceu  proposed  but  when  the  nation  was  ready  to  break  into 
"  civil  wuw.'— Sec  Bnmcl's  History,  anno  IC93. 
+  Nov,  28,  1003. 
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nviiuj^i^rjibeyond  which  it  shojul^  qQ|  he  iminen^p^;? 
bui  aftw  gre^t  pain^  taken  to  ensure  |JUe.  suqpeasr  pf 
thi$  bjl),  it  was  at  last  rejected  by  the  coiniP€fii9«»  /  .. 
>  In  fine,  the  several  attempts  which  a  majority, jn 
the  house  of  commons  have  in  their  turnmad^  ta 
restrain,  farther  than  it  now  is,  the  influence  of  the 
crown  arising  from  the  distribution  of  prelermep^ 
and  other  advantages,  have  been  checked  by  tbe 
house  of  lords,  and  all  place  bills  have,  fronii  the 
beginning  of  this  century,^'^  constantly  miscarried 
in  that  house.*'-^'  ^   . 

Nor   have  these  two  powerful  assemblies .  lon]/ 
succeeded  in  thus  warding  off  the  open  atJt^kSj  of 

^^  The  eighteenth — it  will  be  bonic  in  mind. — Editor. 

.  ^OA  This  statement  is  by  no  means  con*ect,  of  which  the  follo^t. 
ilig  will  suffice  for  proofs.  By  the  act  6  Anne,  cap.  7,  (  aji.  \  707)» 
it  is  enacted^  that  no  ]>er8on,  who  shall  have  in  his  own  naine^  pr 
in  the  name  of  any  person  or  persons  in  trust  for  him,  or  for  his 
bfencfit,  any  new  office  or  place  of  j)rofit  whatsoever  nnder  the 
crown,  which  at  any  time,  since  the  25th  October  1705,  had  been 
created  or  erected,  or  thereafter  should  be,  nor  any  persons  liolding 
certain  offices  therein  specified,  nor  any  person  having  any  pen- 
sion from  the  crown  during  pleasure,  should  be  capable  of  being 
elected,  or  of  sitting  or  voting  as  a  member  of  the  house  of  com- 
tn^iis ;  and  that  if  atiy  pewon  being  chosen  a  member,  should  ac- 
cept of  any  offi<ie  of  profit  frbm  the  crown,  during  sudi  time  as  he 
should  continu£  a  member,  his  election  Ahould  be  void,  but  Ue 
should  be  capable  of  being  again  elected.  The  act  1  Geo.  I.  staU 
2.  cap.  66,  (a.  D.  1715),  extends  the  disqualification  to  persons 
httving  any  pension  from  the  crown  for  any  term  or  number  of 
yettn,  'Yht  act  15  Geo.  IT.  cap.  22,  (a.  d.  1742),  further  limits 
Of  aedueeathe  number  of  oflioers  capable  of  sitting  in  the  house  of 
commons.  The  act  22  Geo,  III.  cap.  45,  (a.o.  1782),  for  further 
securing  the  freedom  and  independence  of  parliament,  restrains  any 
person,  directly  or  indirectly,  concerned  in  any  contract,  com- 
im^oii  or  agreement,  made  for  the  ])ublic  service,  from  being 
dected,  or  sitting  and  voting  as  a  member  of  the  house  of  com- 
mons.— Editor. 
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each  other  on  the  power  of  the  crown.  Their  co- 
existence, and  the  jirinciples  upon  which  they  are 
severally  framed,  have  been  productive  of  another 
effect  much  more  extensive,  though  at  first  less  at- 
tended to, — I  mean  the  preventing  even  the  making 
of  such  attacks  ;  and  in  times  too,  when  the  crown 
was  of  itself  incapable  of  defending  its  authority ; 
the  views  of  each  house  destroying,  upon  these  oc- 
casions, the  opposite  views  of  the  other,  like  those 
jiosittve  and  negative  equal  quantities  (if  I  may  ba 
allowed  the  comparison),  which  destroy  each  other 
on  the  opposite  sides  of  an  equation. 
'  Of  this  we  have  several  remarkable  examples : 
for  instance,  when  the  sovereign  has  been  a  minor. 
If  we  examine  the  history  of  other  nations,  espe- 
cially before  the  invention  of  standing  armies,  we 
shall  find  that  ttie  event  we  mention  never  failed  to 
be  attended  with  open  invasions  of  the  royal  autho- 
rity, or  even  sometimes  with  complete  and  settled 
divisions  of  it.  In  England,  on  the  contrary, 
whether  wc  look  at  the  reign  of  Richard  II.  or 
that  of  Henry  VI.  or  of  Edward  VI.  we  shall  see 
that  the  royal  authority  was  quietly  exercised  by  the 
councils  that  were  appointed  to  assist  those  princes ; 
and  when  they  came  of  age,  it  was  delivered  over 
to  them  undiminished. 

But  nothing  so  remarkable  can  be  alleged  on  this 
Eubject  aa  the  manner  in  which  the  two  houses 
have  acted  upon  those  occasions,  when,  the  crown 
being  without  any  present  possessor,  they  had  it  in 
their  power,  both  to  settle  it  on  wliat  person  they 
pleased,  and  to  divide  and  distribute  its  effectual 
prerogatives,  in  what  manner,  and  to  what  set  of 
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men,  tbey  luiglit  tliiiik  proper.  CircumBtances  like 
these  we  mention  liave  never  failed,  in  otlier  king- 
dome,  to  bring  on  a  division  of  the  effectuiil  autho- 
rity of  the  crown,  or  even  of  the  state  itself.  In 
Sweden,  for  instance  (to  epeak  of  a  kingdom  which 
has  borne  the  greatest  outward  resemblance  to  that 
of  Kngland),  when  queen  Christina  was  put  under 
a  necessity  of  abdicating  the  crown,  and  it  was 
transferred  to  the  prince  who  stood  next  to  her  in 
the  liue  of  succession,  the  executive  authority  in 
the  state  was  immediately  divided,  and  either  dis- 
tributed among  the  nobles,  or  assigned  to  the 
senate,  into  which  the  nobles  alone  could  be  ad- 
mitted ;  and  the  new  king  was  only  to  he  a  presi- 
dent over  it. 

After  the  death  of  Charles  the  Twelfth,  who 
died  without  male  heirs,  the  disposal  of  the  crown 
(the  power  of  which  Charles  the  Eleventh  had 
found  means  to  render  again  absolute)  returned  to 
the  states,  and  was  settled  on  the  princess  Ulrica, 
and  the  prince  her  husband.  But  the  senate, 
at  the  same  time  it  thus  settled  the  possession  of 
the  crown,  again  assumed  to  itself  the  effectual 
authority  which  had  formerly  belonged  to  it.  The 
privilege  of  assembling  the  states  was  vested  in  that 
body.  They  also  secured  to  themselves  the  power 
of  making  warand  peace,  and  treaties  with  foreign 
])ower8, — the  disposal  of  places, — the  command  of 
the  army  and  of  the  fleet, — and  the  administration 
of  the  public  revenue.  Their  number  was  to  con- 
sist  of  sixteen  members.  The  majority  of  votes  was 
to  be  decisive  upon  every  occasion.  The  only 
privilt'giJ  of  the  new  kiug  was  to  have  his  vote 
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reckoned  for  two :  and  if  at  any  time  he  should  re- 
fuse to  attend  their  meetings,  business  was  never- 
theloss  to  be  done  as  effectually  and  definitively 
without  him.* 

But  in  England,  the  revolution  of  the  year  lG89 
was    terminated    in   a    manner    totally    different. 

*  The  senate  bad  procured  a.  seal  tu  W  made,  to  be  alllxcd  to 
tliejr  official  resolutions,  in  case  ilie  kitig  should  refuse  lu  lend  his 
own.  The  reader  will  find  more  particulars  concerning  the  former 
govenimeat  of  Swedaa  in  the  nineteenth  chapter. 

Be^julations  of  a.  similai'  nature  had  been  made  in  Demnark,  aad 
cbDiinucd  lo  subsist,  nilb  some  vamiions,  till  the  rcvolulioD  which, 
in  the  seveiiieenth  century,  placed  the  whole  power  of  the  slate  in 
the  hands  of  the  crown  without  control.  The  different  kingdoms  into 
which  Spain  was  formerly  divided,  were  goremed  in  much  iho 
same  manner. 

Aiid  ill  Scotland,  that  seat  of  anarchy  and  aristocratical  feuds, 
the  great  oiEces  in  the  stale  were  not  oply  taken  from  the  crown, 
hut  they  were  moreover  made  herediiaiy  in  the  principal  families 
of  the  body  oftlie  nobles  :  such  wei-e  the  offices  of  high  admiral, 
high  steward,  high  constable,  great  chamberlain,  and  juaiice 
general;  this  last  office  implied  powers  analogous  to  those  of 
the  chancellor  and  the  chief  justice  of  the  ting's  bench,  united. 

The  king's  minority,  or  personal  weakness,  or,  in  general,  the 
difficnities  in  which  the  slnte  might  be  involved,  were  circumstances 
of  which  the  Scotch  leaders  never  failed  to  avail  themselveB,  for  in- 
vading the  governing  authority.  A  Tomolkable  instance  of  the 
claims  which  they  used  to  set  forth  on  those  occasions,  occurs  in  a 
bill  that  was  framed  in  the  year  1703,  for  settling  the  succession  to 
the  crown,  after  the  demise  of  the  queen,  under  the  title  of  .^it  ael 
for  tht  $erurilij  of  the  Kingdom. 

llie  Scotch  parliament  was  to  sit  by  its  own  authority  erery 
year,  on  the  first  day  of  Norember,  and  adjoutu  itself  as  it  should 
thmk  proper. 

The  king  was  to  give  his  assent  to  oil  laws  agreed  to,  and  oITered 
by,  the  estates ;    or  commission   proper  officers   for  doing  the 

A  comiiiiilcc  of  ouc  and  thirty  luciuhci's,  thoscn  hy  llic  pariio- 
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Thbse  who  at  tWt  interesting'  epoch  had  th(^ 
guardianship  of  the  crown, — those  in  whose  hktid^ 
it '  lajr  t;ac6pn<— ^id  not  manifest  so  much  'ai  a 
thought  to  split  and  parcel  out  its  prerogatire.^ 
They  tendered  it  to  a  single  indivisible  possessor, 
impelled  as  it  were  by  some  secret  power  operating 
upon  them,  without  any  salvo,  without  any  article 
to  establish  the  greatness  of  themselves  or  of  theit 
families.  It  is  true,  those  prerogatives  destructive 
of  public  liberty,  which  the  late  king  had  assum^d^ 
were  retrenched  from  the  crown ;  and  thus  far  the 
two  houses  agreed.  But  as  to  any  attem'pt  ^b 
transfer  to  other  hands  any  part  of  the  authority  of 
th^  crown,  no  proposal  was  even  made  about  it. 
Those  branches  of  prerogative  which  were  taken 
from  the  kingly  office  were  annihilated,  and  madi^ 
to  cease  to  exist  in  the  state :  and  all  the  executive 
authority  that  was  thought  necessary  to  be  conti- 
nued in  the  government,  was,  as  before,  left  undi- 
vided in  the  crown. 

In  the  very  same  manner  was  the  whole  autho- 
rity of  the  crown  transferred  afterwards  to  the 
princess  who  succeeded  king  William  the  Third, 
and  who  had  no  other  claim  to  it  but  what  was 
conferred  on  her  by  the  parliament.  And  in  the 
same  manner   again   it   was  settled,  a  long  time 

ment,  were  to  be  called  the  King's  Council,  and  govern  during  the 
recess,  being  accountable  to  the  parliament. 

The  King  was  not  to  make  any  foreign  treaty  without  the  con- 
sent of  parliament. 

All  places  and  offices,  both  civil  and  military^  and  all  pensions 
fornjerly  given  by  the  king,  were  ever  after  to  be  given  by  |iarlia- 
nient.     Sco  ParliameHtari/ Debates,  A.  1703. 
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beforehand,  on  the  princee  of  Hanover  who  sue- 
ceeded  her.* 

There  is  yet  one  more  extraordinary  fact,  to 
which  I  desire  tlie  reader  to  give  attention. — Not- 
withstanding ail  the  revolutions  we  mention,  al- 
though parliament  hath  eat  every  year  since  the 
beginning  of  this  century,''^-  and  though  they  have 
constantly  enjoyed  the  most  unlimited  freedoni, 
both  as  to  the  subjects  and  the  manner  of  their 
deliberations,  and  numberless  proposals  have  in 
consequence  been  made, — yet  such  has  been  the 
efficiency  of  each  house,  in  destroying,  preventing, 
or  qualifying,  the  views  of  the  other,  that  the  crown 
has  not  been  obliged  during  all  that  period  to  make 
use,  even  once,  of  its  negative  voice  j  and  the  last 
bill  rejected  by  a  king  of  England  was  that  rejected 

*  ll  may  not  be  improper  lo  observe  Uei-e,  aa  a  farther  proof  of 
die  inilivisibiliiy  of  ibe  power  of  ilie  crowu  (which  has  been  above ' 
saifl  td  result  from  the  peculiar  frnme  of  the  English  goveniiiient),' 
that  no  part  of  the  executive  authority  of  tlic  king  is  vested  in  his 
privy  tiouiidl,  OS  it  was  in  the  senate  of  Sweden  :  the  whole  bosi- 
nesB  centres  in  the  sovcieign  ;  the  votes  of  the  members  are  not  evou. 


mteil; 


nd  in  fact,  tlie  constant  style  of  the  lav 
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council,  aud  not  the  ting  and  council.  A  proviso  is  indeed  some-' 
thnes  added  to  some  billa,  that  ceriain  acls  mentioned  in  tliem  ar&- 
to,  be  iransacled  by  the  king  in  coundl ;  but  this  is  only  a  pTO- 
caution  taken  in  the  view  that  iLe  most  iiu]>ortaiit  alEiiw  of  a  gveoi 
nation  may  be  transacted  with  proper  solemnity,  and  to  prevent, 
for  instance,  all  objections  that  might,  in  process  of  time,  bo  draivn 
from  the  unceiTainty  whether  the  king  liad  assented,  or  not,  to  cer- 
tain particular  transactions.     The  king  names  the  members  of  the 


pnvy 


lonncil ; 


struck  out  of  the  book. 


excludes  ihcm,  by  causing  their  names  t 


be 


'9=  Half  a  century  has  elapsed  since  onr  author  wrote,  but  hi; 
ataicineiits  and  inferences  remain  ctiucilly  applicable. — Editoii, 
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hf  king  William  the  Third  in  the  year  169S»  for 
triennial  parliaments.* 

There  occurs  another  instance  yet  more  remark- 
able of  this  forbearing  conduct  of  the  parliament 

*  He  assented  a  few  yeai-s  afterwards  to  that  bill,  whcm  sererM 
amendments  had  been  made  in  iU^^ 


^9^  The  bill  alluded  to  in  this  note  is  the  act  6  W.  and  M.  cap. 
2,  (a.  d.  1694,)  inti tided,  "  An  act  for  the  frequent  meeting  and 
calling  ofparliaments/' and,  as  it  would  come  into  operation  should  tbfi 
repeal  of  "  the  Septennial  Act'*  (now  so  generally  called  for)  takt 
place,  it  may  be  interesting  to  the  reader  to  refer  to  it  more  particu- 
larly. It  recites  that,  "  by  the  ancient  laws  and  statutes  of  this 
**  kingdom,  frequent  parliaments  ought  to  be  held ;  and  that  frequent 
*'  and  new  parliaments  tend  very  much  to  the  happy  union  and  good 
"  agreement  of  the  king  and  people ;"  and  then,  among  other  things, 
enacts,  that  from  thenceforth  no  parliament  whatsoever,  that  should 
at  any  time  thereafter  be  called,  assembled  or  held,  should  have  any 
continuance  longer  than  for  three  years  only  at  the  farthest,  to  be 
accounted  from  the  day  on  which  by  the  writs  of  summons  the  said 
parliament  should  be  appointed  to  meet.  "  The  Septennial  Act** 
is  the  1  Geo.  I.  stat.  2.  cap.  38,  (a.  d.  1715,)  intituled,  "  An  act 
for  enlarging  the  time  of  continuance  of  parliaments,"  &c.  After 
reciting  the  clause  above-given,  and  that  "  it  had  been  found  by 
"  experience,  that  the  said  clause  had  proved  very  grievous  and 
''  burthensome,  by  oocasioning  much  greater  and  more  continued 
"  expenses  in  order  to  elections  of  members  to  ser\'e  in  parliament^ 
"  and  more  violent  and  lasting  heats  and  animosities  among  the 
*'  subjects  of  this  realm,  than  were  ever  known  before  the  said 
"  clause  was  enacted ;  and  the  smd  provision,  if  it  should  continue, 
*'  might  probably  at  that  juncture,  when  a  restless  and  popish  fac- 
**  tion  were  designing  and  endeavouring  to  renew  the  rebellion 
*'  within  this  kingdom,  and  an  invasion  from  abroad,  be  destructi?e 
*'  to  the  peace  and  security  of  the  government ;"  it  enacts,  that  the 
then  present  parliament,  and  all  pai*liaments  that  should  at  any  time 
thereafter  be  called,  assembled  or  held,  should  and  might  te- 
spectively  have  continuance  for  seven  years,  and  no  longer,  unless 
sooner  dissolved  by  his  majesty,  his  heirs  or  successors. — Editor. 
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in  regard  to  the  cro^vn,  to  whatever  open  or  latent 
cause  it  may  be  owino^,  and  how  little  their  esprit 
de  corps  in  reality  leads  them,  amidst  the  apparent 
heat  sometimes  of  their  struggles,  to  invade  its 
governing  executive  authority  :  I  mean,  the  facility 
with  wliich  thev  have  been  prevailed  upon  to  give 
up  any  essential  branch  of  that  authority,  even  after 
a  conjunction  of  preceding  circumstances  had  caused 
tbem  to  be  actually  in  possession  of  it :  a  case  this, 
however,  that  has  not  frequently  happened  in  the 
English  history.  After  the  restoration  of  Charles 
the  Second,  for  instance,  the  parliament,  of  their 
own  accord,  passed  an  act  (in  the  first  year  that 
followed  that  event),  by  which  they  annihilated,  at 
one  stroke,  both  the  independent  legislative  autho- 
rity, and  all  claims  to  such  authority,  which  they 
had  assumed  during  the  preceding  disturbances  : 
by  the  stat.  13  Car.  II.  c.  1.  it  was  forbidden, 
under  the  penalty  of  a  praemunire,  to  affirm  that 
either  of  the  two  houses  of  parliament,  or  both 
jointly,  possess,  without  the  concurrence  of  the 
king,  the  legislative  authority.  In  the  fourth  year 
after  the  Restoration,  another  capital  branch  of  the 
governing  authority  of  the  crown  was  also  restored 
to  it,  without  any  manner  of  struggle: — by  the 
stat.  IG  Car.  II,  c.  1.  the  act  was  repealed  by  which 
it  had  been  enacted,  that  in  case  the  king  should 
neglect  to  call  a  parliament  once  at  least  in  three 
years,  the  peers  should  issue  the  writs  for  an  elec- 
tion :  and  that,  should  they  neglect  to  issue  the 
same,  the  constituents  should  of  themselves  assem- 
ble to  elect  a  parliament. 

It    is  here    to  be    observed,    that,    in  the   same 
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reign,  the  parliament  passed  the  Habeas  Corjiiis 
Act,  as  well  as  the  other  acts  that  prepared  fnr  the 
same,  and  in  general  showed  a  jealousy  in  watching- 
over  the  liberty  of  the  subject,  superior  perhaps  to 
what  has  taken  place  at  any  other  period  of  the 
English  history.  This  is  another  striking  con- 
firmation of  what  has  been  remarked  in  a  preceding 
chapter,  concerning  the  manner  in  which  public 
disturbances  have  been  terminated  in  England. 
Here  we  find  a  series  of  parliaments  to  have  been 
tenaciously  and  perseveringly  jealous  of  those  kinda 
of  popular  universal  provisions,  which  great  men  in 
other  states  ever  disdained  seriously  to  think  of,  or 
give  a  place  to,  in  those  treaties  by  which  internal 
peace  was  restored  to  the  nation  ;  and  at  the  same 
time  these  parliaments  cordially  and  sincerely  gave 
up  those  high  and  splendid  branches  of  governing 
authority,  which  the  senates,  or  assemblies  of  great 
men  who  surrounded  the  monarcha  in  other  limited 
monarchies,  never  ceased  anxiously  to  strive  to 
assume  to  themselves, — and  which  the  monarchs, 
after  having  lost  them,  never  were  able  to  recover 
but  by  military  violence,  aided  by  surprise,  or 
through  national  commotions.  All  these  are  poli- 
tical singularities,  certainly  remarkable  enough. 
It  is  a  circumstance  in  no  small  degree  conducive 
to  the  solidity  of  the  executive  authority  of  the 
English  crown  (which  is  the  subject  of  this  chapter), 
that  those  persons  who  seem  to  have  it  in  their 
power  to  wrest  the  same  from  it,  are  even  pre- 
vented from  entertaining  thoughts  of  doing  so." 

*  1  ahull  mi'iitiori  anollier  insLaiico  of  tliia  real  ilisiutercilL-diiess 
uf  tliv  ptirliaiueul  in  n-gnnl  lu  lbe]ioweror  the  crown; — nay, ofiliL- 
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As  another  proof  of  the  pcculiiir  solidity  of  tbs 
power  of  the  crown,  in  England,  may  be  mentioned 
the  facility,  and  safety  to  itself  and  to  the  state, 
with  which  it  has  at  all  times  been  able  to  deprive 
any  pjirticular  subjects  of  their  different  offices, 
however  overfrrown  and  even  dangerous  their 
private  power  might  seem  to  be,     A  very  remarka- 

slrong  lent  thai  [irevails  in  that  assembly  to  make  ihc  crown  tlio 
general  depository  of  the  executive  authority  of  ihc  nation ;  I  mean 
to  spenk  of  the  manner  in  wlijch  they  are  accustomed  to  provide 
for  the  execulion  of  such  reuolutiona  of  au  active  kiud  as  lliey  may 
at  limes  iido[>t :  it  is  always  by  addTessing  the  crown  for  that  pur- 
pose, and  dcsirJDg  it  to  interfere  with  its  own  executive  auilioiity. 
Even  in  regard  lo  the  printing  of  their  Journals,  the  crown  is 
applied  to  by  the  commons,  with  a  promise  of  nrnking  good  to  it 
th^^qcewiry  exiienses.  Ctirtaiuly,  if  ihero  exiswd  in  Uiat  body 
spy  latent  anxiety,  any  real  ambition  (I  sjieak  here  of  the  general 
tenor  of  their  coaduct)  to  infest  ilicinsclves  with  the  executiie 
BMlhority  iii  the  slate,  ihcy  would  not  give  uj)  the  providing  by 
llieir  ovn  authoi-ity,  at  least  (or  the  object  just  iiientioued ;  it  might 
^W  theni  a  pretence  for  having  a  set  of  officers  belonging  to  ihein, 
Bs  well  as  a  treasury  of  their  own,  and,  in  short,  for  establishing  in 
their  favour  some  sort  of  beginning  or  precedent;  at  the  same  time 
thai  a  wish  on  their  pai't,  to  be  Uic  publishers  of  their  own  journals, 
could  not  be  decently  opposed  by  the  crown,  nor  would  be  lilely  to 
be  disapproved  by  the  public  To  some  readers  the  f&et  we  are  speai:- 
ing  of  may  Rf^war  Iriflifig ;  to  ine  it  doei  not  seem  so  :  I  confess  I 
never  see  a  paragraph  in  the  newspapers,  meniioiiing  on  address  lo 
the  CTOwn  for  borrowing  its  executive  prerogative  in  reg.ird  to  the. 
inconsiderable  object  here  alluded  to,  without  pausing  on  the  article. 
Certainly  there  must  exist  causes  of  a  very  peculiar  nature,  which 
pivduce  in  an  ttsaeinbly  possessed  oTso  much  weight  that  remarkable 
freedoDi  from  any  serious  ambition  la  push  their  aiKanlages  larther 
— which  inspire  it  with  the  greai  political  forbeatance  we  have  men- 
tioned, with  so  sincere  an  indiderence  in  genei'al,  in  regard  (o  arro-  ' 
gating  to  llwmselves  any  branch  of  the'  executive  authority  of  the' 
crown  :  they  really  seem  as  if  they  did  not  know  what  lo  do  witli  ii 
aTter  having  acquired  ii,  or  of  what  kind  of  service  it  may  he  to  litem. 
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lAe  instance  of  this  kind  occurred  when  the  great 
duke  of  Marlborough  was  suddenly  removed  from  all 
his  employments  :  the  following  is  the  account  given 
by  dean  Swift  in  his  "  History  of  the  four  last  Years 
"  of  the  Reign  of  Queen  Anne/* 

"  As  the  queen  found  herself  under  a  necessity^ 
either,  on  the  one  side,  to  sacrifice  those  friends, 
who  had  ventured  their  lives  in  rescuing  her  out  of 
the  power  of  some,  whose  former  treatment  she  bad 
little  reason  to  be  fond  of,  — to  put  an  end  to  the 
progress  she  had  made  towards  a  peace,  and 
dissolve  her  parliament ;  or,  on  the  other  side, 
by  removing  one  person  from  so  great  a  trust, 
to  get  clear  of  all  her  difficulties  at  once ;  her 
majesty  determined  upon  the  latter  expedient,  as 
the  shorter  and  safer  course  ;  and  during  the 
recess  at  Christmas,  sent  the  duke  a  letter,  to  tell 
him  she  had  no  farther  occasion  for  his  service. 
"  There  has  not  perhaps  in  the  present  age  been 
a  clearer  instance  to  show  the  instability  of  great- 
ness which  is  not  founded  on  virtue  :  and  it  may 
be  an  instruction  to  princes  who  are  well  in  the 
hearts  of  their  people,  that  the  overgrown  power 
of  any  particular  person,  although  supported  by 
exorbitant  wealth,  can,  by  a  little  resolution,  be 
reduced  in  a  moment,  without  any  dangerous 
consequences.  This  lord,  who  was,  beyond  all 
comparison,  the  greatest  subject  in  Christendom, 
found  his  power,  credit,  and  influence,  crumble 
away  on  a  sudden  ;  and  except  a  few  friends  and 
followers,  the  rest  dropped  off  in  course,"  &c. 
(B.  I.  near  the  end.) 

The  ease  with   which  such   a  man  as  the  duke 
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was  suddenly  removed,  dean  Swift  has  explained 
by  the  necessary  advantages  of  princes  who  possess 
the  affection  of  their  people,  and  the  natural  weak- 
ness of  power  which  is  not  founded  on  virtue. 
However,  these  arc  very  unsatisfactory  explana- 
tions. The  history  of  Europe,  in  former  timea,  pre- 
Bcnts  a  continual  series  of  examples  to  the  contrary. 
We  see  in  it  numberless  instances  of  princes  inces- 
santly engaged  in  resisting  in  the  Beld  the  competition 
of  the  subjects  invested  with  the  eminent  dignities 
of  the  realm,  who  were  not  by  any  means  superior 
to  them  in  point  of  virtue,— or,  at  other  times,  living 
in  a  continual  state  of  vassalage  under  some  power- 
ful man  whom  they  durst  not  resist,  and  whose 
power,  credit,  and  influence,  they  would  have  found 
it  far  from  possible  to  reduce  in  a  moment,  or  crum- 
bleon  a  sudden,  by  the  sending  of  a  single  letter, 
even  though  assisted  by  a  little  renolution,  to  use 
dean  Swift's  expressions,  and  without  any  danger- 
ous consequences. 

Nay,  certain  kings,  such  as  Henry  the  Third  of 
France,  in  regard  to  the  duke  of  Guise,  and  James 
the  Second  of  Scotland,  in  regard  to  the  two  earls 
of  Douglas  successively,  had  at  last  recourse  to  plot 
and  assassination;  and  expedients  of  a  similar  sudden 
violent  kind  are  the  settled  methods  adopted  by 
the  eastern  inonarchs  ;  nor  is  it  very  sure  that  they 
can  always  easily  do  otherwise.* 

•  We  iniglit  rilso  nnenlion liere  llie  case  ofilie  cmpeior  Ferdiimiid 
II.  and  Uie  iliikc  uf  Walslcio,  whicb  seems  to  have  at  llie  time 
made  a  great  noise  in  ihe  world.  The  earla  of  Douglas  were  some- 
limea  nUended  by  a  retinue  of  two  tliousniid  borso. — See  Dr.  Ro- 
bertson's History  of  Scotliind.  The  dulie  of  G«Lw  was  warned, 
A  A  2 
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Even  in  the  present  monarchies  of  Europe,  not- 
withstanding  the  awful  force  by  which  they  are 
outwardly  supported,  a  discarded  minister  is  the 
cause  of  more  or  less  anxiety  to  the  governing 
authority  ;  especially  if,  through  the  length  of  time 
he  has  been  in  office,  he  happens  to  have  acquired 
a  considerable  degree  of  influence.  He  is  generally 
sent  and  confined  to  one  of  hie  estates  in  the 
country,  which  the  crown  names  to  hira  :  he  is  not 
allowed  to  appear  at  court,  nor  even  in  the  metro- 
polis ;  much  loss  is  he  suffered  to  appeal  to  the 
people  in  loud  complaints,  to  make  public  speeclies 
to  the  great  men  in  the  state,  and  intrigue  among 
them,  and,  in  short,  to  vent  his  resentment  by  those 
bitter,  and  sometimes  desperate  methods,  which, 
in  the  constitution  of  this  country,  prove  in  a  great 
measure  harmless. 

But  a  dissolution  of  the  parliament,  that  is,  the 
dismission  of  the  whole  body  of  the  great  men  in  tlie 
nation,  assembled  in  a  legislative  capacity,  is  a  cir- 
eumstance  in  the  English  government,  in  a  much 
higher  degree  remarkable  and  deserving  our  notice 
than  the  depriving  any  single  individual,  however 
powerful,  of  his  public  employments.  When  we 
consider  in  what  an  easy  and  complete  manner  such 
a  dissolution  is  effected  in  England,  we  must  become 


some  liours  before  his  death,  of  llie  danger  of  truslinft  his  person 
in  the  king's  presence  or  house  ;  he  answered,  On  n'osertiit.  They 

If  Mary,  rjueen  of  Scots,  had  possessed  n  power  analogons  to  ibai 
exerted  b_v  ijueen  Anne,  she  might  ]ierliaps  Lave  avoided  being 
driven  iiilo  those  instant-es  of  ill-conduct  which  were  followed  hy 
such  [regical  consequences. 
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convinced  that  the  power  of  the  crown  bears  upon 
foundations  of  very  uncommon,  thoug-h  perhaps 
hidden,  strength ;  especially  if  we  attend  to  the 
Several  facts  that  take  place  in  other  countries. 

In  France,  for  example,'^  we  find  the  crown, 
notwithstanding-  the  immense  outward  force  by 
which  it  is  surrounded,  to  use  the  utmost  caution 
in  its  proceedings  towards  the  parliament  of  Paris  ; 
an  assembly  only  of  a  judiciary  nature,  without  any 
legislative  authority  or  avowed  claim,  and  which, 
in  short,  is  very  far  from  having  the  same  weight  in 
the  kingdom  of  France  as  tlie  English  parliament 
has  in  England.  The  king-  never  rejmirs  to  that 
assembly,  to  signify  his  intentions,  or  hold  a  lit  de 
justice,"^''  without  the  most  overawing  circumstance 
of  military  apparatus  and  preparation,  constantly 
choosing  to  make  his  appearance  among  them  rather 
as  a  general  than  as  a  king. 

And  when  the  late  king,*  having  taken  a  serious 
alarm  at  the  proceedings  of  tliis  parliament,  at 
length  resolved  upon  their  dismission,  he  fenced 
himself,  as  it  were,  with  his  army  ;  and  military 
messengers  were  sent  with  every  circumstance  of 
secrecy  and  dispatch,  who,  at  an  early  part  of  the 
day,  and  at  the  same  hour,  surprised  each  member 
in  his  own  house,  causing  them  severally  to  retire 

*  Louis  tlic  Fiftcciilli. 

"J-'  It  inusi  be  borne  in  mind  that  tbe  ciliduii  of  tlie  work  wbiuh 
received  Oie  author's  last  corrections  was  publiabed  in  the  year  1784. 

—  GUITOR. 

V     iW'S  A  name  given  to  the  throne  of  the  Freneli  kiuf  in  parlia- 
uiciit,  unil  sigiiifjiug  a  bctl  ofjiisiiM. — Kditob. 
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to  distant  parts  of  the  country,  which  were  described 
to  them,  without  allowing  them  time  to  consider, 
much  less  to  meet,  and  hold  any  consultation. 

But  the  person  who  is  invested  with  the  kingly 
office  in  England,  has  need  of  no  other  weapon,  no 
other  artillery,  than  the  civil  insignia  of  his  digni* 
ty  to  effect  a  dissolution  of  the  parliament.  He 
steps  into  the  midst  of  them,  telling  them  that  they 
are  dissolved  ;  and  they  are  dissolved : — he  tells 
them  that  they  are  no  longer  a  parliament ;  and 
they  are  no  longer  so.  Like  the  wand  of  Popilius,* 
a  dissolution  instantly  puts  a  stop  to  their  warmest 
debates  and  most  violent  proceedings.  The  pe- 
remptory words  by  which  it  is  expressed  have  no 
sooner  met  their  ears,  than  all  their  legislative 
faculties  are  benumbed  :  though  they  may  still  be 
sitting  on  the  same  benches,  they  look  no  longer 
on  themselves  as  forming  an  assembly :  they  no 
longer  consider  each  other  in  the  light  of  associates 
or  of  colleagues.  As  if  some  strange  kind  of  wea- 
pon, or  a  sudden  magical  effort,   had  been  exerted 

♦  A  Roman  ambassador,  who  stopped  the  army  of  Antiochus 
king  of  SyriaJ9^     Livii  Hist.  lib.  xlv. 


ly^  Our  author's  note   throws  Httle   light  upon  his  text      He 
should  have  added,  that  Popilius  was  commissioned   to  order  the 
monarch  (Antiochus)  to  abstain  from  hostilities  against  Ptolemy, 
king  of  Egypt,  who  was  an  ally  of  Rome.     Antiochus   wished   to 
evade  him  by  his  answers,  but  Popilius,  with  a  stick  which  he  had 
in  his  hand,  (our  author  calls  it  a  "  wand"  because  of  the  result  of 
the  act,)  made  a  circle  round  him  on  the  sand,  and  bade  him,  in  the 
name  of  the  Roman  senate  and  people,  not  to  go  beyond  it  befoi-e 
he   spoke   decisively.     Tliis  boldness  intimidated  Antiochus;  be 
withdrew  his  ganisons  from   Egy})t,  and  no  longer  meditated  a 
war  against  Ptolemy. — Editor. 
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in  the  midst  of  tliem,  all  the  bonds  of  their  union 
are  cut  off;  and  they  hasten  away,  without  having 
80  much  as  the  thought  of  continuing  for  a  single 
minute  the  duration  of  their  assembly.* 

*  Nor  has  Loudon  post-horses  enough  to  drive  them  far  and 
near  into  the  country,  when  the  declaration,  by  which  the  parlia- 
uu'nt  is  dissolved,  also  mentions  the  calling  of  a  new  one, 

A  dissolution,  when  proclaimed  by  a  common  crier  assisted  by 
a  few  beadles,  is  attended  by  the  very  same  effects. 

To  the  account  of  the  expedient  used  by  Louis  XV.  of  France 
to  effect  the  dismission  of  the  parliament  of  Paris,  we  may  add  the 
manner  in  which  the  crown  of  Spain,  more  arbitrary  perhaps  than 
that  of  France,  undertook  some  years  ago  to  rid  itself  of  the  religi- 
ous society  of  the  Jesuits,  whose  political  influence  and  intrigues 
had  grown  to  give  it  umbrage.  They  were  seized  by  an  armed  force 
al  the  same  minute  of  the  same  day  in  every  town  or  borough  of 
tiiat  extensive  monarchy,  where  tliey  had  residence,  in  order  to 
their  being  hunied  away  to  ships  that  were  waiting  to  carry  them 
into  another  country ;  the  whole  business  being  conducted  with 
circumstances  of  secrecy,  of  surprise,  and  of  preparation,  far 
superior  to  what  is  related  of  the  most  celebrated  conspiracies  men- 
tioned in  history. 

The  dissolution  of  the  parliament  which  Charles  the  Second  had 
calKd  at  Oxford  is  an  extremely  curious  event ;  a  very  lively  ac- 
count of  it  is  to  be  found  in  Oldmixon's  History  of  England. 

If  certain  alterations,  however  im]>erce|)tible  they  may  perhaps 
be  at  first  to  the  public  eye,  ever  take  place,  the  period  may  come 
at  which  the  crown  will  no  longer  have  it  in  its  power  to  dissolve 
the  ]>:irliament ;  that  is  to  say,  a  dissolution  will  no  longer  be  fol- 
lowed by  the  same  effects  that  it  is  at  present.'i^ 


197  It  here  becomes  the  duty  of  the  editor  to  record  in  detail  the 
circumstances  connected  with  the  most  memorable  exercise  of  this 
imj^ortant  prerogative  of  the  crown,  and  with  one  of  the  most  mo- 
mentous events,  to  be  met  with  in  the  annals  of  this  country. 

The  first  parliament  of  the  reign  of  his  majesty  king  William 
IV.  assembled  26th  October  1830,  under  an  admhiistration  of 
which  the  duke  of  Wellington  was  premier.      Being   out-voted 
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To  all  these  observations  concerning  the  peculiar 
solidity  of  the  authority  of  the  crown  in  England, 

on  a  question  proposed  by  the  opposition,  of  referring  the  civil 
list  to  a  select  committee,  his  grace  resigned  ;  and  earl  Grey  was 
called  to  assume  the  government. 

His  lordship  almost  immediately  caused  a  bill  to  be  introduced 
into  the  lower  house, "  to  amend  the  representation  of  the  people  in 
England  and  Wales.'' 

After  a  debate  of  two  nights*  duration,  the  second  reading  was 
carried,  in  a  house  composed  of  six  hundred  and  three  members, 
by  a  majority  of  ONE.     This  was  on  the  22nd  March  1831. 

On  the  18th  April,  following,  upon  the  motion  for  the  house 
going  into  committee  on  the  bill,  the  following  amendment  was 
moved ;  "  That  it  is  the  opinion  of  this  house,  that  the  total  number 
"  of  knights,  citizens,  and  burgesses,  returned  to  parliament  for 
**  that  part  6f  the  United  Kingdom  called  England  and  Wales, 
•*  ought  not  to  be  diminished  ;"  it  being  part  of  the  government 
measure  materially  to  reduce  the  total  number  o/  the  house,  while, 
at  tlie  same  time,  it  increased  the  number  of  representatives  re- 
turned by  Scotland  and  Ireland. 

This  amendment  was  debated  during  two  nights ;  and  then 
carried,  against  ministers,  by  a  majority  of  eight,  in  a  house  of  590 
membei*s. 

His  majesty,  in  consequence,  in  a  manner  the  most  sudden  and 
unexpected,  came  down  to  the  house  of  lords  in  person  on  the  22nd 
April,  and  prorogued  the  parliament,  in  these  words ;  "  My  lords 
and  gentlemen,  I  have  come  to  meet  you  for  the  purjiose  of  pro- 
roguing this  parliament,  with  a  view  to  its  immediate  dissolution. 
"  I  have  been  induced  to  resort  to  this  measure  for  the  purpose  of 
*'  ascertaining  the  sense  of  my  people,  in  the  way  in  which  it  can 
"  be  most  constitutionally  and  authentically  expressed,  on  the  ex- 
pediency of  making  such  changes  in  the  representation  as  cir- 
cumstances may  appear  to  require,  and  which,  founded  upon  the 
"  acknowledged  principles  of  the  constitution,  may  tend  at  once  to 
uphold  the  just  rights  and  prerogatives  of  the  crown,  and  to  give 
security  to  the  liberties  of  the  people  ....  In  resolving  to  recur 
**  to  the  sense  of  my  people  in  the  present  circumstances  of  the 
**  country,  I  have  been  influenced  only  by  a  paternal  anxiety  for 
"  the  contentment  and  happiness  of  my  subjects;  to  promote  which. 
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1  Bhall  add  another  that  is  siijiplied  by  the  whole 
series  of  the  English  history  ;  which  is,  that  though 

"  I  rely  wilh   confidence  on  yoiir  continued  and  zealous  assist- 

The  dissolution  immedinti;Iy  took  place ;  and  the  uew  pnrlia- 
raent  assembled  oa  the  UlU  June,  following,  and,  on  the  31»t,  noa 
opened  by  bis  majesty  in  ]*er9ou  in  the  following  tenus; — "  My 
lords  and  gentlemen,  I  Lave  availed  myself  of  the  earliest  oppor- 
tnuity  of  resorting  lo  your  advice  and  assistance  afttr  the  dissu- 
luuon  of  tlie  late  parliament.  Having  had  recourse  to  llial 
measure  for  the  purpose  of  ascertaiiiing  the  sense  of  my  people 
'  on  the  expediency  of  a  reform  in  the  repre>entation,  I  have  now 
to  reeoininend  that  important  question  to  your  earliest  and  most 
attentive  consideration ;  confident  that,  in  any  measures  which 
yon  may  prepare  for  its  ndjustment,  you  will  carefully  adhere  to 
the  acknowledged  princi]iles  of  the  constitution,  by  which  the  pre- 
rogatives of  the  croini,  ihe  anthorily  of  both  houses  of  porliu- 
menl,  and  ibe  rights  and  liberties  of  the  people,  are  equally 
secured." 

A  new  reform  bill,  ditTuring  in  some  ofits  details,  but  essentially 
the  same,  and  tlhniHiihing  thr  lalai  numbfr  of  tkt  home,  while  it 
increated  Ihe  number  o/Seoteh  and  triih  member*,  was  introduced 
by  the  govemmenl ;  and,  after  the  most  lengthened  debates  ever 
known  upon  any  bill,  passed  the  commons  on  the  2l3t  September, 
by  a  majority  of  one  hundred  and  nine,  in  a  bouse  of  five  hundred 
and  eighty-one  members,  notwithstanding  which  it  was  lost  in  the 
house  of  lords  upon  the  second  reading  on  the  7th  October,  by  a 
majority  of  Ibrtv-one,  the  contents  present  being  only  one  hundred 
and  twenty -eifjht,  and  proxies  tliiriy,  while  the  nol-contents 
present  were  one  hundred  and  fifty,  and  proxies  forly-oine. 

In  consequence,  his  majesty  again  came  down  to  the  house  of 
lords  in  person  on  the  SOth  of  the  same  month,  and  prorogued  the 
parliament  in  a  speech  from  which  the  following  are  extracts; — 
My  lords  and  gentlemen.  In  the  interval  of  repose  which  may  now 
be  olTorded  yon,  1  am  sure  it  is  unnecessary  for  uie  to  recommend 
U>  you  the  most  e  ai-cful  attention  to  the  preservation  of  tranquillity 
ill  your  ruapeclive  counties.  The  4insiety  which  has  been  so 
generally  manifested  by  my  people  for  the  accomplishment  of  a 
conslitiitiuiiul  reform  in  the  cotnuions  house  of  pavliainenl,  will,  I 
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bloody  broils  and  disturbances  have  often  talcen 
place  in  England,  and  war  been  often  made  against 

"  trust,  be  regulated  by  a  due  sense  of  the  necessity  of  order  and 
"  moderation  in  their  proceedings.  To  the  consideration  of  this 
"  important  question  the  attention  of  parliament  must  necessarily 
'*  again  be  called  at  the  opening  of  the  ensuing  session  ;  and  you 
"  may  be  assured  of  my  unaltered  desire  to  promote  its  setilemeut, 
•*  by  such  improvements  in  the  representation  as  may  be  found 
"  necessary  for  securing  to  my  people  the  full  enjoyment  of  their 
"  rights,  which,  in  combination  with  those  of  the  other  orders  of 
"  the  state,  are  essential  to  the  support  of  our  free  constitution." 

Scarcely,  however,  had  six  weelxs  elapsed,  before,  on  the  6th 
December,  the  parliament  was  re-assembled  ;  and  thus  opened  by  his 
majesty  in  person  ; — "  My  lords  and  gentlemen,  I  have  called  you 
"  together  that  you  may  resume,  without  further  delay,  the  im- 
**  portant  duties  to  which  the  circumstances  of  the  times  require 
"  your  immediate  attention;  and  I  sincerely  regret  the  inconvenience 
"  which  I  am  well  aware  you  must  experience  from  so  early  a 
"  renewal  of  your  labours,  after  the  short  interval  allowed  you  for 
*'  repose  from  the  fatigues  of  the  last  session.  I  feel  it  to  be  my 
"  duty,  in  the  first  place,  to  recommend  to  your  most  careful  cou- 
•*  sideration  the  measures  which  will  be  proposed  to  you  for  a  re- 
*'  fonn  in  the  commons*  house  of  parliament ;  a  speedy  and  salis- 
"  factory  settlement  of  this  question  becomes  daily  of  more  press- 
"  ing  importance  to  the  secunty  of  the  stale  and  to  the  contentment 
•'  and  welfare  of  my  people  '' 

A  similar  bill,  but  with  some  modifications,  and  in  particular 
conlinuing  the  total  number  of  the  houses  only  reducing  the  uum^ 
her  Jbr  England  and  Wales  so  as  to  give  Scotland  an  increase  of 
eight,  and  Ireland  office  members,  was  a  third  lime  introduced 
by  the  government,  and,  after  repeated  and  most  anxious  discus- 
sions, read  a  third  time  in  the  house  of  commons  on  the  22nd 
March  1832,  the  numbei's  being,  for  the  third  reading  three  hundred 
and  fifty-five,  against  it  two  hundred  and  thirty-nine.  This  bill,  after 
some  unimportant  amendments  proposed  by  the  house  of  lords  and 
agreed  to  by  the  commons,  passed  the  upper  house,  and  received 
the  royal  assent  in  the  shape  in  which  an  abstract  is  given  of  it  in 
the  notes  on  pages  50  to  56. 

Acts  to  amend  the  representation  of  the  people  in  Scotland,  and 
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tlie  king,  yet  it  bas  scarcely  ever  been  done,  but  by 
perBonB  who  pusittvely  and  expressly  laid  claim  to 
the  crown.     Even  while  Cromwell  contended  with 

ill  Ireland,  also  passed  in  tlie  forms  of  wliicli  aba  tracts  are  giveri  in 
liVc  manner. 

Parliuinent  conlinuctl  its  sittings  fitim  tlie  6tli  December  1631 
to  the  16lh  August  1833,  when  il  wiu  prorogued  by  the  king  in 
person,  who  ojiened  his  speech  to  both  houses  in  these  woiiis; — 
"  My  lorils  and  geDilemen,  The  stale  of  the  public  basiness  now 
"  enabling  me  lo  release  you  from  a  further  aueiidaiice  in  parlia- 
"  ment,  I  cannot  lake  leave  of  you  without  expressing  ihe  saEisfec- 
"  tion  with  which  I  have  observetl  your  diligence  anil  zeal  in  ibc 
"  discharge  of  your  duUes  during  a  session  of  extraordinary  labour 
"  and  duration.  The  matters  which  you  have  had  under  your  con- 
"  sideration  have  been  nf  (he  first  importance ;  and  the  laws  in 
"  particular,  which  have  been  passed  for  reforming  the  represcuta- 
"  lioti  of  the  people,  have  occupied,  as  was  unavoidable,  the  grcalesl 
"  portion  of  your  time  and  alleotioit.  Ju  recommeDiling  this  subject 
"  to  your  consideration,  it  was  tny  object,  by  removing  the  causes  of 
"  just  complaint,  to  restore  general  conSdetice  in  the  legislature, 
"  and  to  give  additional  wcurity  lo  the  settled  institutions  of  ihe 
"  stale.  This  objpcl  will,  I  trust,  he  found  to  hove  been  accom- 
"  plished.'' 

The  house  of  commons  which  had  tbus  patriotically  voted  itself 
not  a  full  and  fairrepreseolation  of  the  people  waanot  re-asscmhicd; 
hilt  parliament  was  shortly  nficnvBrds  diHsolved,  and  a  new  and 
re fonncil  house  of  commons,  elected  undtr  the  provisions  of  the 
several  reform  act.«,  met  on  the  20th  January  1S33. 

Four  acts  of  this  session  ore  noticed  by  the  editor  elsewhere ; 
viz.  the  act  creating  sherifltt'  courLi,  Sec,  in  notes  76  and  79  on  ])ages 
103  and  107;  Insh  Coercion  act,  in  note  2U2  on  page  379; 
nil  act  for  aholisliing  the  punishment  ofdeath  in  certain  cases,  at  the 
end  of  note  323  on  page  473  ;  and  "  an  act  to  render  freehold  and 
copybold  estates  assets  for  the  ptijmeiit  of  simple  and  contract  debts," 
in  note223on  page  474  ;  and  hecannotl(.-t|itiss  the  only  opponimity 
slllinlcd  liim  of  ullu'liiig  to  two  other  acts  of  the  same  session. 

One  of  tbeni  is  the  3  and  4  Will.  IV.  cap.  37,  [a.d.  1833,) 
intituled,  '■  An  act  to  aliurand  amend  ihe  law?  rcluiing  to  the  iemi>o- 
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an  armed  force  against  Charles  the  First,  it  was  in 
the  king's  own  name  that  he  waged  war  against  him. 

ralities  of  the  church  in  Ireland,"  which  recites, "  That  it  is  expedient 
to  make  provision  for  the  abolition  of  first  fruits  in  Ireland,  and  the 
substitution  of  an  annual  tax  in  lieu  thereof;  and  also,  that  com- 
pulsory assessments  by  vestries  should  be  abolished  in  certain 
cases : — that  the  number  of  bishops  in  Ireland  might  be  conveni- 
ently diminished,  and  the  revenues  of  certain  of  the  bishopricks, 
as  well  as  the  said  annual  tax,  applied  to  the  building,  rebuilding, 
and  repairing  of  churches  and  other  such  like  ecclesiastical  pur- 
poses, and  to  the  augmentation  of  small  livings,  and  to  such  other 
pur})oscs  as  might  conduce  to  the  advancement  of  religion,  and  the 
*'  eflRciency,  permanence,  and  stability  of  the  united  church   of 
"  England  and  Ireland : — and  that  the  tenure  by  which  church  lands 
•'  were  held  in  Ireland  was  inconvenient,  and  it  was  expedient  to  alter 
*'  the  same  in  such  manner  as  might  tend  to  the  ease  and  security  of 
"  the  church,  and  the  advantage  of  the  persons  holding  thereunder." 
It   then   proceeds  to  make    enactments  for    effectuating  all  the 
purposes  named  in  the  preamble  :  among  other  things,  empower- 
ing certain  ecclesiastical  commissioners  to  make  a  valuation  of  all 
the  revenues,  &c.,  of  all  benefices,  dignities  and  other  spiritual 
promotions;  and  to  levy  a  yearly  assessment  therefrom,  allowance 
being  made  for  the  deductions  therein  mentioned ;  such  assessment 
to  commence  from  their  next  avoidance,  and  to  be  payable  half 
yearly,  viz.,  upon  all  benefices,  dignities,  and  other  spiritual  pro- 
motions under  the  rank  of  bishopricks,  where  the  value  exceeds 
£300,  and  does  not  exceed  £305,  a  charge  of  £2.  10*.  per  cent. ; 
and  so,  upon  a  slowly-graduated  scale,  up  to  a  value  exceeding 
£1,185,  and  not  exceeding  £1,195,  a  charge  of  £14.  17*.  6d.  per 
cent. ;  and  exceeding  £1,195,  £15  per  cent. ;  and  upon  all  arch- 
bishopricks  and  bishopricks,  w^here  the  yearly  value  shall  not  exceed 
£4,000,  £5  per  centum;  shall  exceed  £4,000,  and  not  exceed 
£6,000,  £7  per  centum ;  above  £6,000,  and  not  above  £8,000,  £10 
per  centum  ;  above  £8,000,  and  not  above  £10,000,  £12  per  cen- 
tum ;  and  above  £10,000,  £15  per  centum.  It  then  enacts,  that  the 
bishoprick  of  Waterford  and  Lismore,  then  void,  should,  from  and 
after  the  passing  of  the  act,  be  united  to  the  bishoprick  of  Cashel  and 
Emly ;  ^^^  the  nine  following  bishopricks,  when  and  as  the  same 
might  severally  become  void,  be  thenceforth  united  toarchbishopricks 
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The  same  objection  might  be  expressed  in  a  more 
general  manner,  and  with  strict  truth,  by  saying, 

Biiil  bisliujiricks  OS  follows ;  viz.,  Dromore  lo  Down  and  Connor  ; 
Kaphoe  lo  Derry  ;  Clogher  to  Arnjayh ;  Elphiu  toKilinore  ;  Killala 
aaid  Aclionry  lo  Tuam ;  Clcmfert  nnd  Kilmacdnagb  lo  Killaloe  and 
Kiirenon  ;  KUdare  to  Dublin  and  Glandclagh  ;  Ossoiy  lo  Ferns 
and  Leigiilin;  and  Cork  and  Ossory  lo  Cloyne.— Itenipowers  the 
arclibisliops  of  Armagh  nud  DiiLliii  to  select  from  lie  benefices 
belonging  to  each  of  the  ten  bishopricks  to  be  uniti-d  with  others  as 
aforesaid,  one  benefice  not  exceedinjj  the  tuiniial  value  of  £1,000, 
to  be  approved  liy  the  lord  iieutenant  and  council ;  aod  ujion  each 
avoidance  of  the  said  benefices,  happening  after  the  bishopricks  to 
which  ibe  same  may  i-especuvely  belong  shall  have  become  united 
to  any  others,  the  said  archbishops  to  present  one  of  the  fellous 

;x-fellows  of  Trinity  College,  Dublin. — It  reduces  the  revenues 
of  the  arehbishop  of  Annagh,  from  next  avoidance,  £4,500  per 
oniiuiii :  and  of  tbe  bishoprick  ol  Dciry  v>  "  the  nuiv  biahopi  lie 
having  freely  assented  thereunto,"  £4,160  per  annum,  and  from 
next  avoidance  £t),160  per  annum — It  enacts  that  the  com- 
missioners may  suspend  the  ai)poininient  of  any  clerk  to  any 
benefice  (not  being  private  properly)  wherein  divine  worship 
shall  not  have  been  celebrated  for  the  three  years  next  preceding 
1st  February  1833,  and  veals  the  tithes,  profits,  audemolumenis 
of  such  benefice  in  the  commissioners.— It  enacts  that  the  loiil 
lieutenant,  with  consent  of  auy  archbishop,  bishop,  dean,  &c.,  may 
disunite  rectory,  &c.,  from  archhiiilmprick,  bishoprick,  deanery, 
&c, ;  and  in  case  any  bishoprick  should,  by  such  means,  bo  reduced 
below  the  annual  value  of  £4,000,  the  commissioners  shall  moke 
up  deltciency.  Such  are  the  heads  of  a  fen  ofthe  one  hundred  and 
sixty-seven  clauses  of  this  most  important  statute,  known  as  "  the 
Irish  Church  Temporalities  Act." 

The  other  statute,  to  which  the  editor  thinks  it  light  to  refer,  is, 
the  3  and  4  Will.  IV.  cap,  73,  (wbieh  received  the  royal  assent  on 
the  28th  August  1833,)  intituled,  "  An  act  for  the  abolition  of 
slavery  throughout  the  British  colonics  ;  for  promoting  the  industry 
of  the  manumitted  slaves ;  and  for  compensating  the  persous 
hitherto  entitled  to  the  services  of  such  slaves."  It  recites,  that 
"  divers  persons  were  holden  in  slavery  within  divers  of  his 
"  majesty's  colonies,  and  it  «'as  jusl  and  expedient  that  all  such 
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that  no  war  has  been  waged,  in  England,  agfainet 
the    governing  authority,  except    upon    national 

"  persons  sboald  be  inanamitted  and  set  free,  and  that  a  reasonable 
"  compensation  sliould  be  made  to  tbe  persons  bitberto  entitled 
*'  to  tbe  services  of  sucb  slaves  for  tbe  loss  wbicb  tbey  would  incnr 
**  by  being  deprived  of  their  rigbt  to  sucb  services :  and  also  tbat 
provision  sbould  be  made  for  promoting  tbe  industry  and  securing 
the  good  conduct  of  tbe   persons  so  to  be  manumitted^  for  a 
limited  period  after  sucb   their  manumission  :  and   tbat  it  was 
"  necessary  tbat  the  laws  then  in  force  in  tbe  said  several  colonics 
sbould  fortbwith  be  adapted  to  tbe  new  state  and  relations  of 
society  therein  wbicb  would  follow  upon  sucb  general  manumis- 
sion as  aforesaid  of  tbe  said  slaves  ;  and  that,  in  order  to  afibrd 
tbe  necessary  time  for  sucb  adaptation  of  the  said  laws,  a  sbort 
inter\'al  sbould  elapse  before  sucb  manumission  sbould  take  effect:*' 
and  then  enacts,  that  all  persons  who,  on  tbe  1st  August  1834, 
sbould  have  been  registered  as  slaves,  and  sbould  appear  on  tbe 
registry  to  be  six  years  old  or  upwards,  sbould,  from  tbat  day,  be- 
come apprenticed  labourers ;  and  sucb  persons  be  entitled  to  tbeir 
sei*vices  as  would  have  been  if  ibis  act  bad  not  been  made. — Tbat 
all  slaves  brought  into  tbe  United  Kingdom,  with  consent  of  tbeir 
possessoi*s,  should  be  free. — Tbat  apprenticed  labourers  sbould  be 
divided  into  three  classes,  viz.  pncdial  attached,  praidial  unattached, 
and   non-praedial. — ^That   tbe   apprenticeship  of  tbe    pnedial  la- 
bourers sbould  not  continue  beyond  the  1st  Augu*^t  1840;  and  of 
the  non-praediul  labourers  not  beyond  tbe  1st  August  1838. — That, 
before  the  apprcnticesbip  was  expired,  the  labourer  might  be  dis- 
charged by  tbe  voluntary  act  of  bis  employer :  but  in  case  of  tbe 
voluntary  discbarge  of  aged  or  infirm  apprenticed  labourers,  tbe  em- 
ployer should  continue  liable  for  tbeir  support  during  the  remaining 
term  of  original  apprenticeship. — That  apprenticed  labourer  might 
purcbase  his  discbarge,  against  tbe  will  of  his  employer,  on  an  ap- 
praisement;— and  how  the  same  might  be  effected. — That  no  ap- 
prenticed labourer  should  be  rcmoveable  from   the    colony,   nor 
prsedial  apprenticed  labourer  from  the  plantation,  to  which  be  or 
she  should  belong,  except  by  consent  of  two  special  justices,  wbicb 
consent  sbould  not  be  given  till  the  justices  had  ascertained  that  tbe 
removal  would  not  separate  tbe  menibt-rs  of  fanulics. — That  the 
right  to  the  services  of  apprenticed  labourci-s  sbould  be  transferable 
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f;roun(Js ;  that  is  to  say,  either  when  the  title  tn 
the  crown  has  been  (iotibtful,  or  when  general  com- 

properiy  i  but  none  should  be  sejiai'aled  from  nik  or  liusLaud,  ])a- 
reiil  or  child,  &c. — Thai  einployer  should  Enpply  the  Uhonrer  wiiii 
such  food.  &c.  as  ihc  law  at  present  required  in  case  »r  slaves  ; — 
that,  whi-relbe  pitedial  labourer  should  he  mainiaineil  bv  ihe  culti- 
raiioii  vl  provision -grounds,  a  proper  ([uaulity  of  ground,  with  lei- 
sure time,  should  he  set  apart  \iy  the  t^mploycr;  and  how  the  ex- 
tent pnd  locality  of  the  proviaioii-gr..utid9  and  the  quantity  of  liuic 
are  to  be  regulated.— That,  subject  to  the  obligatious  ihi-ithy  im- 
posed, all  slaves  in  tlie  British  colonies  should  be  einantipnted  ./rem 
the  UtJlujusI  1834  i  from  which  day  ilavery  should  bmHterhj 
and  for  eatr  abolifhed  and  declartd  vnlatc/til  throughout  tltr  Bri- 
Ihh  colonici,  p/anlaliom,  and  fioateiaioni  abroad. — ^Thut  children 
below  the  age  of  ^Jx  years  on  the  IsC  August  1834,  or  bom 
after  that  time  to  any  female  apprentice,  if  destitute,  might  he 
bound  out  b)'  any  sjMcial  magistrate  as  nu  apprentice  to  the 
person  entitled  to  the  :^ervices  of  ihe  uotlier ;  but  at  the  dale  of 
such  indentures  the  apprentice  must  be  under  twelve  years  of  age  ; 
and  that  [he  indeuturcB  should  continue  in  force  until  the  child  had 
completed  bis  or  her  twenty-first  year,  and  no  longer. — That  his 
majesty,  or  the  governor  of  any  colony  by  his  authority,  might 
appoint  justices  of  the  peace  by  special  commission  to  give  effect 
lo  this  act  and  to  all  colonial  kns  to  be  made  in  pursuance  thereof; 
— and  might  grant  salaries  to  such  justices  (not  above  one  hundred 
in  the  nhole)  not  exceeding  in  any  case  £300  sterhng  per  annum. 
— Thai  apprenticed  lahourere  should  not  he  compelled,  with  certain 
exceptions,  to  work  on  Sundays,  nor  prevented  from  attending  any- 
where on  Sundays  for  religious  worship. — That,  "  lowards  comptn- 
"  latiitg  the  persons  at  preient  entitled  lo  Iht  services  of  the  slaves 
"  to  be  manumitted  and  set  free  by  virtue  of  this  acl  for  the  lost 
"  of  such  serclees,"  the  lords  of  the  treasury  might  raise  loans,  not 
exceeding  twenty  millions  pounds  sterling,  the  interest  and  chaises 
for  management  whereof  should  be  charged  up>)u  the  consolidated 
fund. — Thai  his  majesty  should  appoint  commissioners,  not  being 

less  than  five,  for  ilie  distribution  of  the  said  fund That  no  part 

of  the  compensation  should  be  applicable  to  any  colony  unless  his 
majesty  by  order  in  eonncil  should  have  first  declared  that  adequate 
provision  had  been  made  by  the  legislatuie  thereof  for  giving  effect 


56^  THE    CONSTITUTION 

plaints,  either  of  ti  [lulitical  or  religious  kind,  have 
arisen  from  every  part  of  the  nation.  As  itlstMncfefl 
of  such  complninta,  may  be  mentioned  those  that 
gave  rise  to  the  war  nn;ainst  king  John,  whicli 
ended  in  the  passing-  of  the  Great  Charter ;  the 
eivil  wars  in  the  reign  of  Charles   the  First ;  and 

to  ttuB  act. — That  the  coiumiwioDers  shuuld  a|ip«rtioii  the  nom^ 
pensatioo  funil  into  nineteen  sbares,  being  one  share  fur  eafh 
colony,  having  I'eganl,  in  tnnkiiig  sucli  aiiponioniuent,  to  thr 
number  of  registered  slavci,  &c, — Tlint  no  compensation  stiould/be 
ullowed  in  ntgpectof  persons  illegally  heltl  in  slavery.— Thnt  totn- 
nkissiLmers  slwuld  institute  inquiiies  to  osoertuin  the  bets  'ID  !» 
taittiu  into  nccoimt  in  elfecling  t]ie  njiponiunniem  of  tho  camyot^' 
sation  fund  Liawci'ii  ihi:  jiroprielora  in  eacli  colony  ;  and,  hav^g 
made  such  iin]uirifs,  should  fraine  general  niles  for  the  equitatde 
distribntiiwi  of  the  fund  Msigntd  to  tith  ctihwy ;  and  such  rules 
should  be  laid  before  his  nic^csiy  in  conncil,  and  might  be  appealtnT 
aguinsl. 

Such  are  the  leading  clauses  of  "  The  Slavery  Abolition  Act," 
enacted  twenly-aeven  years  after  thai  great  statute,  the  46  Geo.  III- 
c^.  52,  (a.  D.  1806,]  whirh  nbuhahed  the  slave-trade,  as  Sue  as. 
this  country  was  concerned. 

It  is  an  interesting  fact,  that  tliti  immortal  Wii.liau  WiLHEa- 
FOBCE,  the  greater  port  of  whose  long  and  active  life  was  spent  in 
the  endeavour  to  attain  this  object,  lived  to  sec  this  measure 
jjiXiposed  to  parlinjnent  by  the  government,  with  every  prospect 
of  becoming  a  law;  but  die<l  on  the  29th  July  1833,  just  a  monib 
before  the  bill  received  the  royal  asaenl,  not,  however,  without 
gratefully  expressing  his  tvonder  and  delighl  that  he  should  Aas*-. 
lived  to  see  the  day  tchen  Ai>  fellow-counlryuien  were  willing  to 
pay  twenty  millions  sterliny  for  the  abolitian  ofstaeeryl 

Anollier  singular  cii'cumsiancc  in  connexion  witli  this  meaaure 
should  be  meutioned.  I'he  same  cabinet  minister  and  distinguished 
statesman  (the  Kt.  Hon.  E.  U.  S.  Stanley)  proposed  to  parliament 
this  bill  and  the  Irish  coercion  and  Irish  church  temporalities  bills 
— holdin^j,  in  succession,  the  olhues  of  principal  secreUiry  for  Ire- 
land. a"d  secretary  of  state  for  the  colonies — during  the  same  s^uiw.! 
nf  piirliamonl.— KniToit.  ,,,,, 
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the  Revolution  uf  tlie  year  lG89.  From  the  facts 
just  mentioned  it  may  also  be  observed  as  a  con- 
clusion, that  the  crown  cannot  depend  on  the  great 
security  we  have  been  describing  any  longer  than 
it  continues  to  ftiI6l  its  engagements  to  the  nation, 
and  to  respect  those  laws  which  form  the  compact 
between  it  and  the  people.  And  the  imminent 
dangers,  or  at  least  the  alarms  and  perplexities,  in 
which  the  Ivlngs  of  England  have  constantly  in- 
volved themselves,  whenever  they  have  attempted 
to  struggle  against  the  general  sense  of  the  nation, 
manifestly  show  that  all  that  has  been  above  observed, 
concerning  the  security  and  the  remarkable  stabi- 
lity somehow  annexed  to  their  office,  is  to  be  under- 
stood, not  of  the  capricious  power  of  the  man,  hut  <tf' 
the  lawful  authority  of  the  bead  of  the  state.* 


*  One  more  obsfrvatiou  may  be  miule  on  the  sul>ject ;  wliicli 
IB,  th&t  when  the  kingly  dignity  has  bipgi^ned  in  Englunil  to 
be  wrcsletl  from  the  jiosmessor,  ibrougb  sonie  revolution,  it  hof, 
been  recovered,  or  struggled  for,  with  more  difliciilty  than  in  other 
coiintiics :  in  all  tbe  other  countries  upon  earth,  a  king  rfe  jurr 
(by  claim)  poBsesses  advantages  in  regard  to  the  king  in  being, 
much  superior  to  those  of  whicli  tbe  same  circu instance  itmy  be 
productive  in  England.  Tbe  power  of  tbe  otlier  sovcreigiiB  in  the 
world  is  not  so  securely  rsiahJished  as  that  of  an  F.nglisb  king ; 
but  then  their  character  i»  more  indelible ;  tbnt  is  to  say, — tilt 
ibeir  nntagonisia  have  succeeded  in  cutting  olT  ibem  and  ilieir 
hinilics,  they  {Mssess,  in  il  high  degree,  a  power  to  renew  th(H>e 
claims  and  disturb  the  stale.  'I'hose  fumily  pleas  or  claims  of  pri- 
ority, and,  in  general,  ibose  ai^umenls  lo  which  the  bulk  ormankind 
hove  agrectl  to  allow  so  much  weight,  cease  almost  entirely  to  be 
of  any  effect  in  England,  against  ibe  person  actually  invested  wiih 
ibe  kingly  office,  as  soon  as  the  pouatitutional  parts  and  springs 
bavc  begun  to  move,  and,  in  short,  as  soon  as  die  machine  of  ihe 
government  has  once  begun  to  be  in  fnll  I>lay.  An  universal  ge- 
B  B 
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Second  Part  of  the  Chapter. 

There  is  certainly  a  very  great  degree  of  singu- 
larity in  all  the  circumstances  we  have  been  de- 
scribing here  :  those  persons  who  are  acquainted 
with  the  history  of  other  countries  cannot  but  re- 
mark with  surprise  that  stability  of  the  power  of 
the  English  crown, — that  mysterious  solidity,  that 
inward  binding  strength  with  which  it  is  able  to 
carry  on  with  certainty  its  legal  operations,  amidst 
the  clamorous  struggle  and  uproar  with  which  it  is 
commonly  surrounded,  and  without  the  medium  of 
any  armed  threatening  force.  To  give  a  demon- 
stration of  the  manner  in  which  all  these  things 
are  brought  to  bear  and  operate,  it  is  not,  as  I 
said  before,  my  design  to  attempt  here  ;  the  princi- 
ples from  which  such  demonstration  is  to  be  derived 
suppose  an  inquiry  into  the  nature  of  man,  and  of 
human  affairs,  which  rather  belongs  to  philosophy 
(though  to  a  branch  hitherto  unexplored)  than  to 
politics ;  at  least  such  an  inquiry  certainly  lies  out 
of  the  sphere  of  the  common  science  of  politics.* 

neral  ferment,  similar  to  that  which  produced  the  former  disturb- 
ances, is  the  only  time  of  real  danger. 

The  remarkable  degree  of  internal  national  quiet,  which,  for  very 
near  a  century  past,^9®  has  followed  the  Revolution  of  the  year 
1689,  is  a  strong  proof  of  the  truth  of  the  observations  above  made ; 
nor  do  I  think  that,  all  circumstances  being  considered,  any  other 
country  can  produce  the  like  instance. 

♦  It  may,  if  the  reader  pleases,  belong  to  the  science  of  meta- 
politico  ;  in  the  same  sense  as  we  say  metaphysics ;  that  is,  ih^ 


'96  Now  nearly  a  century  and  a  half. — Editor. 
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However,  I  had  a  very  material  reason  for  intro- 
ducing  all  the  above-mentioned  facts  concerning- 
tile  peculiar  stability  of  the  governing  authority  of 
England,  inasmuch  as  they  lead  to  an  observation 
of  a  most  important  political  nature  ;  which  is,  that 
this  stability  allows  several  essential  branches  of 
English  liberty  to  take  place,  which,  without  it, 
could  not  exist.  For  there  is  a  very  essential  con- 
sideration to  be  made  in  every  science,  though 
speculators  are  sometimes  apt  to  lose  sight  of  it, 
which  is  this  — in  order  that  things  may  have  exist- 
ence, they  must  be  possible ;  in  order  that  political 
regulations  of  any  kind  may  obtain  their  effect, 
they  must  imply  no  direct  contradiction,  either  open 
or  hidden,  to  the  nature  of  things,  or  to  the  other 
circumstances  of  the  government.  In  reasoning 
from  this  principle,  we  shall  find  that  the  stability 
of  the  governing  executive  authority  in  England, 
and  the  weight  it  gives  to  the  whole  machine  of 
the  state,  have  actually  enabled  the  English  nation, 
considered  as  a  free  nation,  to  enjoy  several  advan- 
tages which  would  really  have  been  totally  unat- 
tainable in  the  other  states  we  have  mentioned  in 
former  chapters,  whatever  degree  of  public  virtue 
we  might  even  suppose  to  have  belonged  to  the 
men  who  acted  in  those  states  as  the  advisers  of  the 
people,  or,  in  general,  who  were  intrusted  with  the 
business  of  framing  the  laws. 

One  of  these  advantages  resulting  from  the  soli- 
dity  of  the  government,  is  the  extraordinary  per- 

science  of  those  tbings  whicli  lie  beyond  pliysiciil  or  substantial 
things.     A  few  more  words  are  bcstoweil  opon  llie  same  subject  i 


r  prefaci 


it  liie  head  ofiliis  work. 
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sonal  freedom  whLcti  all  ranks  of  individuala  in 
England  enjoy  at  the  expense  of  the  governing  au- 
thority. In  the  Roman  commonwealth,  for  in- 
stance, we  behold  the  senate  invested  with  a  number 
of  powers  totally  destructive  of  the  liberty  of  the 
citizens ;  and  the  continuance  of  these  powers 
was,  no  doubt,  in  a  great  measure,  owing  to  the 
treacherous  remissness  of  those  men  to  whom  the 
people  trusted  for  repressing  them,  or  even  to  their 
determined  resolution  not  to  abridge  those  pre- 
rogatives. Yet,  if  we  attentively  considtir  the 
constant  situation  of  affairs  in  that  republic,  we 
shall  6nd,  that,  though  we  should  suppose  those 
persons  to  have  been  ever  so  truly  attached  to  the 
cause  of  the  people,  it  would  not  really  have  been 
possible  for  them  to  procure  to  the  people  an  entire 
security.  The  right  enjoyed  by  the  senate,  of 
suddenly  naming  a  dictator  with  a  power  unre- 
strained by  any  law,  or  of  investing  the  consuls 
with  an  authority  of  much  the  same  kind,  and  the 
power  it  at  times  assumed  of  making  formidable 
examples  of  arbitrary  justice,  were  resources  of 
which  the  republic  could  not,  perha])s,  with  safety 
have  been  totally  deprived ;  and  though  these  ex- 
pedients frequently  were  used  to  destroy  the  just 
liberty  of  the  ])eople,  yet  they  were  also  very  often 
the  means  of  preserving  the  commonwealth, 

Upon  the  same  principle  we  shoidd  possibly 
find  that  the  ostracis7n,"^  that  arbitrary  method  of 

'W  A  stcoud  reftieneo  to  lliia  [iiaclice  [ see  page  183J  induces, 
some  eKplutiation  of  il.  OMracitm,  in  Grecian  antiquity,  d^pot^ 
the  banisbnietit  of  such  pcr»oii9  as,  possessing  merit  und  influence, 
gave  uiuUmge  to  lie  people  of  Arhens,  lest  ihcy  should  attempt 
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Imnisbing-  citizoiis,    was   a   necessary   resource,    in 
the  republic  of  Athens.     A  Venetian  noble  would 


uny  thing  against  the  public  liberty.  Thia  jmniBbment  was  called 
ostriii-ism,  [torn  tbe  Greelt  word  oerpaKov,  which  properly  signifies 
•'  ft  shell ;"  hill,  when  ajiplied  to  this  object,  it  is  used  for  rhe  billet 
{■d  "  piece  of  baked  eartb,  iu  the  fonn  of  a  sbeil,")  on  which  the 
j^theiiiaiis  wrote  ihe  names  of  the  citi^teos  wlioin  ihey  wished  to 
banish,  Theleanied  are  divided  nilh  regard  lo  the  time  when  os- 
Ii'ucisiii  was  iustitulcd,  many  being  of  opinion  that  it  owes  iLi  origin 
In  a  very  remote  period  ;  though,  however,  they  differ  uxtremely 
OS  to  the  name  of  its  patron,  and  the  time  of  its  establishment, 
iWy  all  agree  that  the  pei'soQ  who  proposed  the  low  was  its  first 
yiciiin.  Thia  punishment  was  inflicted  by  the  Alhenians  when 
iheir  liberty  was  in  danger.  If,  for  instance,  jealousy  or  ambition 
had  sowed  discord  ainoug  the  chiefs  uf  the  republic ;  aud  if  dilfcrent 
pdfties  were  formed,  which  llirealeneJ  some  revnluiion  In  the  slate ; 
iIjo  peoptu  assembled  to  pio]iose  measures  proper  to  be  taken  in 
ttrder  to  prevent  the  consequences  of  a  division  which  in  the  end 
might  be  fatal  to  freedom.  Ostracism  was  the  remedy  lo  which 
they  usually  had  recourse  on  these  occasions  ;  mid  the  consultations 
of  the  ]ico]>le  generally  terminated  with  a  decree,  in  which  a  day 
was  fined  for  a  particular  assemhly,  wheit  they  were  to  proceed  to 
lb«  sentence  of  ostracism.  Then  they  who  were  ibreulened  with 
banishment,  omitted  no  assiduity  or  art  which  might  gain  them  ibe 
favour  of  the  people,  They  made  linrangues  to  evince  ihi:ir  iimo- 
cifiice,  and  tbe  great  injustice  tbut  would  he  dunt;  lliciu  if  they  were 
banished.  Tliey  solicited,  in  person,  the  inieresi  of  iTery  citi/eil ; 
(ill  their  party  exerted  ilic  in  selves  Iu  thtir  behalf:  they  procored 
informci-s  to  vilify  the  chiefs  of  tho  ujipuiAte  faclitHti  Some  time 
before  the  meeting  of  the  assembly,  a  wooden  inclosure  was  raised 
in  the  forum,  with  ten  doors,  i.  c.  willi  as  many  as  there  were  tribes 
in  tbe  republic ;  and  when  the  appointed  day  was  come,  the  citiaens 
of  each  tribe  entered  at  their  respectire  door,  and  threw  into  the 
middle  of  the  inclosure  the  billet  on  which  the  citizen's  name  was 
written  whose  banishment  they  voted.  The  arcbons  and  the  senate 
presided  at  this  assembly,  and  counted  tbe  billets.  He  who  was 
coudenmed  by  six  thousand  of  his  fellow  citizens,  was  oblig.'d  to 
qiiit  the  cily  within  lui  days  ;  the  voices  of  ibnl  number,  at  least. 
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perhaps  also  confees,  that  bowever  terrible  the 
state  inquisition,  established  in  bis  republic,  may 
be  even  to  the  nobles  tliemselvos,  yet  it  would  not 
be  prudent  entirely  to  abolish  it.  And  we  do  not 
know  but  a  minister  of  state  in  France,  though 
ever  bo  virtuous  and  moderate  a  man,  would  say 
the  same  with  regard  to  secret  imprisonments,  the 
lettres  de  cac/iei^''"  and  other  arbitrary  deviations 
from  the  settled  course  of  law,  which  often  take 
place  in  that  kingdom,  and  in  the  other  monar- 
chies of  Europe.  No  doubt,  if  he  was  the  man 
we  suppose,  he  would  confess  that  the  expedients 
mentioned  have  in  numberless  Instances  been  basely 
prostituted  to  gratify  the  wantonness  and  private 
revenge  of  ministers,  or  of  those  who  had  any 
interest  with  them  ;  but  still  perhaps  he  would  con- 
tinue to  give  it  as  his  opinion,  that  the  crown,  not- 
withstanding its  apparently  immense  strength, 
could  not  avoid  recurring  at  times  to  expedients  of 
this  kind  ;  much  less  could  it  publicly  and  absolutely 
renounce  them  for  ever. 

It  is  therefore  a  most  advantageous  circumstance 
in  the  English  government,  that  its  security  renders 
all  such  expedients  unnecessary,  and  that  the  repre- 
sentatives of  the  people  have  not  only  been  con- 
stantly willing  to  promote  the  public  liberty,  but 

were  renuisiie.  Osimciain  condemned  to  an  exile  of  len  yeara, 
without  conliscaiion  o(  goods  ;  ami,  (ux  from  conrcying  the  idea 
of  infamy,  became,  at  Alhens,  a  proof  of  merit,  from  the  objects  on 
wbich  it  was  inflicted. — Editoh. 

*"  A  lellri!  de  cachet  ia,  an  arbitmry  older  of  the  king  of  France, 
(or  of  the  French,  as  Loui.t  Philip  is  styled,)  in  the  fomi  of  a  letter, 
addressed  to  n  ]>crson,  for  his  exile,  or  even  for  Ilia  iin|iri5omnciit.' 
Editor. 
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tliat  the  general  situation  of  affairs  has  also  enabled 
them  to  carry  their  precautions  so  far  as  they  have 
dune.  And  indeed,  when  we  consider  what  prero- 
gatires  the  crown,  in  England,  has  implicitly 
renounced  ; — that,  in  consequence  of  the  indepen- 
dence  conferred  on  the  judges,  and  of  the  method  of 
trial  b^  jury,  it  is  deprived  of  all  means  of  influ- 
encing the  settled  couree  of  the  law  both  in  civil 
and  crinainal  matters  ; — that  it  has  renounced  all 
power  of  seizing  the  property  of  individuals,  and 
even  of  restraining  in  any  manner  whatsoever,  and 
for  the  shortest  time,  the  liberty  of  their  persons  : — 
we  do  not  know  which  we  ought  most  to  admire; 
whether  the  public  virtue  of  those  who  have  de- 
prived the  supreme  executive  power  of  all  those 
dangerous  prerogatives,  or  the  nature  of  that  same 
power,  which  has  enabled  it  to  give  them  up  without 
ruin  to  itself,— whether  the  happy  frame  of  the 
English  government,  which  makes  those  in  whom 
the  people  trust,  continue  so  faithful  to  the  discharge 
of  their  duty,  or  the  solidity  of  that  same  govern- 
ment, which  can  afford  to  leave  to  the  people  so 
extensive  a  degree  of  freedom.* 

*  At  the  times  of  the  inrosious  of  tlie  Pretender,  nssiated  by  ifac 
forces  of  liostile  nations,  the  Mabeai  Corpuii  Act  was  indeed  sus- 
pended (which  by  the  by  may  serve  as  one  proof,  [bat,  in  pro- 
porlion  as  a  government  is  in  danger,  it  becomes  necessary  In 
abridije  the  liberty  of  the  subject) ;  but  the  executive  power  did 
not  thus  of  itself  sUvlch  its  own  authority  ;  die  precaution  was 
deliberated  u]ion  and  taken  by  the  representatives  of  the  people  ; 
and  the  detaining  of  individuals  in  consequence  of  the  suspension  of 
tbe  act  was  lluiiied  10  a  certain  fixed  time,  Nottvilhstanding  the 
just  fears  of  internal  and  hidden  enemies  which  the  circumstances 
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.^iV^aii^  tbejilmrty  of  ihe  press,  thatgtoeai^dvteiv 
ll^e  enjoyed  b|  the  Englisb  nation,  doee  noibt^imti 
if^.any  of  the  other  manarcbies  of  Europe^  koxferBii 
well  established  their  power  may  at  first  ^eeiri  to 
be;  and  it  might  even  be  demonstrated  that  itcafv^- 
not  exist  in  them.  The  most  watchful  eye,  we  6ee^> 
is  constantly  kept  in  those  monarchies  upon  every 
kind  of  publication  ;  and  a  jealous  attention  is  paid 
eyen  to  the  loose  and  idle  speeclies  of  individiimls* 
Much  unnecessary  trouble  (we  may  be  apt  at  first* 
to  think)  is  taken  upon  this  subject ;  but  yet  if  wei 
consider  how  uniform  is  the  conduct  of  all  those 
governments,  how  constant  and  unremitted  are' 
tlieir  cares  in  those  respects,  we  shaH  become  Con- 
vinced, without  looking  farther,  that  there  must  b6 
some  sort  of  necessity  for  their  precautions. 

In  republican  states,  for  reasons  which  are  at 
bottom  the  same  as  in  the  before-mentioned  govern- 
ments^ the  people  are  also  kept  under  the  greatest 
restraints  by  those  who  are  at  the  head  of  the  state. 
In  the  Roman  commonwealth,  for  instance,  the 
liberty  of  writing  was  curbed  by  the  severest  laws  :* 

of  the  tiines  might  raise,  the  deviaiiou  from  the  former  coui"se  of 
the  law  iras  carried  no  farther  than  the  single  point  we  have  men- 
tioned. Persons  detained  by  order  of  the  government  were  to  be 
dealt  with  in  the  same  liianner  as  those  arrested  at  the  suit  of  pri- 
vate individuals ;  the  proceedings  against  them  were  to  be  earned 
oii  no  otherwise  than  in  a  public  place  :  they  were  to  be  tried  by 
their  peers,  and  have  all  the  usual  legal  means  of  defence  allowed,, 
to  them ;  such  as  calling  of  witnessess,  peremptory  challenge  ot 
juries,  &c. 

*  The  law  of  the  Twelve  Tables  bad  established  the  punishment 
of  .depth  against  the  author  oi'  a  libel :  nor  was  it  by  a  friaf  fjff  jury 


^ 
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witli  regard  to  the  freedom  of  speech,  things  Were 
but  iittle  better,  as  we  may  conclude  from  severaf 
facts ;  and  many  instances  may  eyen  be  produced 
of  the  dread  with  which  the  private  citizens,  upon 
certain  occasions,  communicated  their  political  opi- 
nions to  the  consuls,  or  to  the  senate.  In  the 
Venetian  republic,  the  press  is  most  strictly  watched  ; 
nay,  to  forbear  to  speak  in  any  matter  whatsoever 
of  the  conduct  of  the  g^overnment  is  the  fundamental 
maxim  which  they  inculcate  on  the  minds  of  the 
people  throughout  their  dominions.* 

tliai  tll«y  d«mnni)ied  what  was  to  be  called  a  libel.     81  quis 

CABMEN  OCCBtlTA:4filT,  ACTITASSJIT,  CONDIDISSIT,  QUOD  ALTSRl' 
FLAOITICM  Fisrr,  CAPIT*L  ESTO.""'  ,,,    , 

•  Of  ihia  I  have  invself  seen  a  proof  somewbat  siugular,  wl^i^li 
I  beg  leave  of  tlie  reader  to  relate.  Being,  in  the  j-eiir  1768,  at 
Bwgatno,  (he  first  inwn  of  ibe  Veneti.m  slate  as  yon  couie  imo  it 
from  ilie  state  of  Milan,  abouta  hundred  and  twtmly  miles  diMtant' 
frain  Venice,  I  touk.  a  walk  in  tlie  evening  in  die  neighbonrhaod  of 
the  town  ;  and  wanting  to  know  the  namea  of  several  places  whic^ 
f  saw  at  a  distance,  I  stopped  a  young  coaiilrynian  to  ask  for 
forlnaiion,  Fiudiiig  liiin  to  be  a  sensible  your 
into  some  fanber  conversation  with  him  ;  und  as  he  had  hiinsetf'i' 
great  inclination  to  see  Venice,  lie  asked  me,  whether  I  proposed 
to  go  there  ?  I  answered  that  1  did :  011  which  he  iiu^aedintply, , 
wanied  uie,  when  I  was  al  Venice,  not  lo  speak  of  the  prince  f'&jJ, 
prineipe) ;  on  appellaiion  aseumed  by  the  Venetian  goveminen^i  . 
in  onier,  as  I  suppose,  to  convey  lo  the  people  a  greater  idea  ofl, 
their  nnioii  among  themselves.  As  I  noiite'l  to  bear  him  taJl|L,  I 
f.irther  on  the  subjert,  I  pretended  to  be  entirely  ignorant  in  ib^,, 
respect,  nnd  asked  for  what  reason  I  miisl  not  speak  of  the  princCrii  ] 
Hut  he  {after  the  manner  of  the  common  people  in  Italy,  who,,! 
when  strongly  afleclcd  by  any  thing,  rather  choose    lo  expresa, , 

■"1  If  any  one  should  sing,  net,  or  compose  a  song,  whicK  shall 

(■au3orc]iroiidi  (o  iuiothcr,  it  shalibe  it  nipiiiil  odenie.— EniTOR. 
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With  respect  therefore  to  tiiis  point,  it  may  i^n 
be  looked  upon  as  a  most  advantageous  circumstaiK^ 
in  the  English  government,  that  those  who  have 
been  at  the  head  of  the  people  have  not  onlj  been 
constantly  disposed  to  procure  the  public  liberty, 
but  also  that  they  have  found  it  possible  for  them 
to  do  so ;  and  that  the  remarkable  strength  and 
steadiness  of  the  government  have  admitted  of  that 
extensive  freedom  of  speaking  and  writing  which 
the  people  of  England  enjoy .^      A   most  advan- 

themselves  by  some  vehement  gesture  than  by  words)  ran  the  edge 
of  his  baud,  with  great  quickness,  along  his  neck,  meaning  thereby 
to  express,  that  being  strangled,  or  having  one's  throat  cut,  was  the 
instant  consequence  of  taking  such  liberty. 


*^  It  has  been  found  necessary,  at  different  periods,  to  restrain 
this  freedom. 

This  was  done  under  the  administration  of  Mr.  Pitt  by  the  acts 
86  Geo.  III.  cap.  7  and  8,  (a.  d.  1796,)  the  one  intituled,  "  an 
act  for  the  safety  and  preservation  of  his  majesty's  person  and  govern- 
ment against  treasonable  and  seditious  practices  and  attempts  ;*' 
the  other,  "  an  act  for  the  more  effectually  preventing  seditious 
meetings  and  assembUes.;"  but  both  these  acts  were  passed  for  a 
limited  time,  and  were  suffered  to  expire. 

Under  the  administration  of  the  earl  of  Livei*pool  certain  acts  were 
passed,  known  as  "  The  Six  Acts,*'  and,  it  is  somewhat  singular, 
were  six,  of  only  nine,  acts  passed  in  the  last  year  of  the  long  reign 
of  king  George  the  Third.  They  were  the  60  Geo,  III.  cap.  1 , 2, 4, 6, 
8,  and  9,  (a. d.  1819,)  and  are  intituled  as  follow:  Cap.  1,  "  an 
act  to  prevent  the  training  of  persons  to  the  use  of  arms,  and  to 
the  practice  of  military  evolutions  and  exercises."  Cap.  2,  "  an 
act  to  authorize  justices  of  the  peace,  in  certain  disturbed  counties 
to  seize  and  detain  arms  collected  or  kept  for  purposes  dangerous 
to  the  public  peace ;  to  continue  in  force  until  the  25ih  day  of 
March  1822."  Cap.  4,  "  an  act  to  prevent  delay  in  the  admi- 
nistration of  justice  in  cases  of  misdemeanour."  Cap,  6,  *'  an 
act  for  more  effectually  preventing  seditious  meetings  and  assem- 
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ta^eous  privilege  this !  which  affording  to  every 
tuan  a  mean  of  laying   his  complaints  before  the 

blies ;  lo  conliimc  in  force  until  die  end  of  the  session  of  parlia- 
menl  next  after  live  years  from  llio  passing  of  llie  act."  Cap,  8, 
"  an  act  for  tlie  more  eflecltiat  prevcDtion  and  punishment  of 
blftsphcmoua  and  seditious  libels."  Cap,  9,  "  aa  act  u>  subject 
«erl;iin  piiblicaUons  to  ibe  duties  uf  stamps  upon  neitspapers,  and 
lo  make  other  regulations  for  restraining  the  abuses  arising  from 
ihc  puUiL'ntion  of  blasphemous  and  seditious  libels."  Sucb  of 
'these  acts  as  were  temporary  were  not  renewed  ;  and  paria  of  the 
(Khers  have  been  repealed ;  ibe  rest  remain  in  force. 

But  a  far  more  severe  statute  than  any  above  referred  lo,  as 
applied  to  Ireland,  remains  to  be  noticed.  The  following  are 
tbc  leading  heads  of  act  3  Will.  IV.  <^p,  4,  (a.d.  1833,)  intituled, 
"  an  act  for  tlie  more  eflecttial  suppression  of  local  disturbances 
and  dangerous  associations  in  Ireland,"  proposed  by  the  adminis- 
tration of  earl  Grey,  and  commonlv  called  "  The  Irish  Coercion 
"  Act.*' — The  lord  lieutenant  may,  by  order,  prohibit  or  suppress 
any  meeting  deemed  by  him  to  be  dangerous  to  the  public  safety. — 
Meetings  so  prohibited  shall  be  unlawful,  and,  after  uotice  given, 
erery  jierson  present  guilty  of  misdemeanour. — Two  justices  may 
enter  by  force  any  place  where  a  prohibited  assembly  is  held,  and 
read  a  nolice  to  ihe  persons  to  disperse. — I'ersons  not  dispersing 
within  a  quarter  of  an  hour,  deemed  guilty  of  a  misdemeanour,  and 
may  be  apprehended  then  or  aflenvords. — POTsons  prosecuted  by 
indictment  lo  plead  forthwith, — The  lord  lieutenant  may  issue  his 
proclamaliou  declaring  any  county,  &c.,  to  be  so  disturbed  as  to  re- 
quire the  applkotioQ  of  this  law  ;  and  such  county  shall  be  deemed 
s  proclaimed  district, — Such  proclamation  shall  warn  the  inhabilauts 
to  abstain  from  luilawful  assemblies,  &c. — All  justices,  conslables, 
ice,  and  all  commissioned  ollicers  in  Ireland,  required  to  suppress 
disturbances  in  proclaimed  districts;  anil  lo  search  for  and  bring  lo 
trial  offenders. — Tenan  tsof  houses  in  proclaimedilislrictslo  deliver  to 
the  chief  constable,  &c.,  correct  liats  of  a!!  moles,  distinguishing  those 
of  the  age  of  fourteen  from  those  under. — One  of^uch  lists,  connler- 
ligned  by  the  constable,  lo  be  posted  on  the  door  or  kepi  by  the  te- 
nant; the  other  to  be  kept  by  tlic  constable. — \o  meeting  allowed 
in  a  proclaimed  district  for  pctiiionijig  parliament,  &c.,  without  pre- 
vious nuiice  given  lo  the  lord  lioutcnuui,  and  his  consent  obiained. 
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public,  procures  liini  almost  a  certainty'  of  redress 
against  any  act  of  oppression  tbat  bo  may  bare 
been  exposed  to;  and  wbicb  leaving:,  moreover,  to 
every  subject  a  right  to  give  bis  opinion  on  nil 
jmblic  matters,  and,  by  thus  inBuencing'  the  aentU 
mcnts  of  the  nation,  to  influenre  those  of  the  legte- 
latiire  itself  (which  is  sooner  or  later  obliged  to  pay 
u  deference  to  tbetu),  procures  to  him  a  sort  of 
—  Meetings  held  without  suuh  notice  rmd  consent  declared  illegal. 
— Not  U)  eslend  to  iDectinga  conrenetl  by  high  sherilT,  &e.— ^d 
jinwlniaied  disiricu  a.ay  person  not  heiug  resident  or  ft  ntguUtnf) 
rrceholdtr  of  £20  lukJng  jwrt  at  meetings,  guilty  of  a  misdt)- 
ineunour. — ^Loid  lieul^iiant,  and  any  officer  commanding  the  ilis- 
tricl,  ttuthorincJ  >>y  him,  may  commission  officers  of  ibe  rogiilar 
foroi*  to  hold  courts-murtinl  for  trial  of  o/Tences  within  ihis  act. — 
CourtsHnardal  so  constiliiwd  lo  cimsisi  i.f  not  less  than  Bva  nor 
more  than  tiine,  mid  to  have  all  ilie  powers  of  courts-uiartial  aii4  ui 
courts  of  oyer  and  terminer. — Numler  of  ujemhers  nec-essary  iti  con- 
cur in  decisions  in  sucii  courts — at  least  seven,  ifcoiirt  consist  of  nine 
members,  and  hC  least  five  if  less  than  nine.— Courts-innnia!  may 
try  cipiial  ollences,  end  senti!nce  to  transportutiou ;  hut  uol  imjMsu 
lUe  jienalty  of  whipping. — ^Persons  found  oiitof  llieir  houses  under 
suspicious  cii'cu instances  in  a  proclaimed  district  after  sunset,  may 
btf  commitlcd,  and  if  convictvd  deemed  guilty  of  a  misdemeanour. — 
Justices,  Sa;., may,  after  sunset,  re(|uire  the  male  inhabitants  of  aiiy 
honso  in  a  proclaimed  district  to  show  themselres. — Persons  ahieni 
duenod  gnilty  of  a.  iniedeineoDonr,  unless  tliey  prove  some  lavfiil 
oiiwision.— Justice  may  accept  excuse  for  an  absentee,  if  situsfiod  of 
the  truth  thereof. — If  anus  are  fimiul  in  the  possession  of  any  persoui 
not  auihori/ed  to  kei'p  the  same,  he  shall  be  deemed  guilty  of  a  mis- 
demeanour.— Nothing  done  in  pursuance  of  ihis  act  in  any  pfo- 
claiiaed  dixtrict  to  be  qneslionalile  in  any  conn,  except  thatoffiet^al 
&c.,  acting  in  pursuance  of  such  ]>ower  or  authority,  shall  be  re- 
sponsible to  courLs-raartial. — Nothing  herein  to  take  awny  ilie  pre- 
rogative of  the  crown  to  appoint  couris-niartial,  or  to  resort  to  the 
exercwoofmnniallawornny  powers  given  bylaw  for  suppress)  ou  rtt 
iiltuin^tion. — Tliiij  act  to  coulinue  in  Ibrce  till  IsL  August  18^: 
EniTOR. 
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legialiitive  avithority  of  a  nnicit  more  efficacious  and 
beneficial  nature  tban  any  formal  right  he  itii]|;;lit 
enjoy  of  voting  by  a  mere  t/ea  or  ntrt/,  tipon  general 
propositions  suddenly  offered  to  him,  and  which  ho 
could  have  neither  a  ebare  in  framiiig,  nor  any 
opportunity  of  objecting-  to  and  modifying. 

Such  a  privilege,  by  supporting  in  the  people  a 
contimial  sense  of  their  security,  and  affording  them 
undoubted  proofs  that  the  government,  whatever 
may  he  its  form,  is  ultimately  designed  to  ensure 
the  happiness  of  those  who  live  under  it,  is  both  one 
of  the  greatest  advantages  of  frecdonij  and  its 
surest  characteristic.  The  kind  of  security,  as  to 
their  persons  and  possessions,  n'hicli  subjects,  who 
are  totally  deprived  of  that  privilege,  enjoy  at  par- 
ticular times  under  other  governments,  perhaps  may 
entitle  them  to  look  upon  themselves  as  the  well 
administered  property  of  masters  who  rightly  under- 
stand  their  own  interests;  but  it  is  the  right  of 
canvassing  without  fear  the  conduct  of  those  whd 
are  placed  at  their  head,  which  constitutes  a  fVee 
nation,* 

The  unbounded  freedom  of  debate,  possessed  by 
the  English  parliament,  is  also  a  consequence  of  the 
peculiar  stability  of  the  government.  All  sovereigns 
have  agreed  In  their  jealousy  of  assemblies  of  this 
kind,  in  their  dread  of  the  privileges  of  assemblies, 
who  attract  in  so  high  a  degree  the  attention  of  tlie 

•  [f  wc  consiiler  ifae  great  ndvMitages  to  puLliu  lilierly  ivIiicU  t^ 
Bult  from  iLp  in.itiiution  uftlie  trial  byjury.  and  from  tbe  liberty  of 
ite  press,  we  slialt  find  Eiij^lnml  i«  Iw  iu  reality  a  more  demwrft- 
liool  state  than  any  other  we  are  acqiiaJntcd  with.  The  judidali 
power,  and  the  censorial  power,  nre  vtsled  in  the  i>eoplc.        i  luiU  — 
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rest  of  the  people, — who  in  a  course  of  time  become 
connected  by  so  many  essential  ties  with  the  bulk 
of  the  nation,  and  acquire  so  much  real  influence 
by  the  essential  share  they  must  needs  have  in  the 
management  of  public  affairs,  and  by  the  eminent 
services,  in  short,  which  they  are  able  lo  perforin 
to  the  community.*  Hence  it  has  happened  that 
monarcbs,  or  single  rulers,  in  all  countries,  have 
endeavoured  to  dispense  with  the  assistance  of 
assemblies  like  tjiose  we  mention,  notwithstanding' 
the  canital  advantages  they  might  have  derived 
from  their  services  towards  the  good  government 
of  the  state  ;  or,  if  the  circumstances  of  the  times 
liave  rendered  it  expedient  for  them  to  call  such 
assemblies  together,  they  have  used  the  utmost  en- 
deavours in  abridginfr  those  privileges  and  legis- 
lative claims  whicii  they  soon  found  to  prove  so 
hostile  to  their  security  :  In  short,  they  have  ever 
found  it  impracticable  to  place  an  unreserved  trust 
in  public  meetings  of  this  kind. 

We  may  here  name  Cromwell,  as  he  was  sup- 
ported by  a  numerous  army,  and  possessed  more 
power  than  any  foreinii  monarch  who  has  not  been 
secured  by  an  armed  force.  Even  after  he  had 
purged,  by  the  ^ency  of  colonel  Pride  and  two 
regiments,  the  parliament  that  was  sitting  when  his 
power  became  settled,  thereby  thrusting  out  all  his 
opponents,  to  the  amount  of  about  two  hundred, 

'  And  wLich  they  do  uctually  perforin,  till  lliey  are  able  lo  llaow 
off  tbe  restraints  of  impartiality  and  modoration, — a  ihiiig  which, 
being  men.  (hey  never  fail  to  do  when  iheir  influence  ia  generally 
ctiiablisUed,  and  ]iroper  opportuuiues  oflbr.     Sovereigns  kuoif  these 

tilings,  and  dread  til  em.  ,,. 
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lie  soon  found  his  whole  authority  entlangereil  by 
the  proceeding*  of  those  who  remained,  and  was 
under  a  necessity  of  turning  them  out  in  the  mili- 
tary manner  with  which  every  one  is  acquainted. 
Findings  still  a  meeting  of  this  kind  highly  expe- 
dient to  legalize  his  military  authority,  he  called 
together  that  assembly  which  was  called  Borebones' 
parliament.  He  had  himself  chosen  the  members 
of  this  parliament,  to  the  number  of  about  a  hun- 
dred and  twenty,  and  they  had  severally  received 
the  summons  from  him  ;  yet,  notwithstanding  this 
circumstance,  and  the  total  want  of  personal  weight 
in  most  of  the  members,  he  began  in  a  very  iew 
months,  and  in  the  midst  of  his  powerful  victorious 
army,  to  feel  a  serious  alarm  at  their  proceedings ; 
he  soon  heard  them  talk  of  their  own  divine  com- 
mission, and  of  the  authority  they  had  received 
from  the  Lord  ;  and,  in  short,  finding  he  could  not 
trust  them,  he  employed  the  offices  of  a  second 
colonel,  to  eifect  their  dismission.  Being  now  dig- 
nified with  the  legal  appellation  of  Protector,  he 
ventured  to  call  a  parliament  elected  by  considerable 
parts  of  the  people ;  but  though  the  existence  of  this 
parliament  was  grounded,  we  might  say  grafted, 
upon  his  own,  and  though  bands  of  soldiers  were 
even  posted  in  the  avenues  to  keep  out  all  such 
members  as  refused  to  take  certain  personal  engage- 
ments to  him,  he  made  such  haste  in  the  issue,  to 
rid  himself  of  their  presence,  as  to  contrive  a  mean 
quibble  or  device  to  shorten  the  time  of  their  sitting 
by  ten  or  twelve  days.*     To  a  fourth  assembly  he 

"  They  were  to  hate silten five  roonlhs;  but  Cromwell  pretended 
ilmt  llic  tnonlhs  were  to  consist  of  only  tweniy -eight  days;  as  this 
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again  applied ;  but  though  the  elections  had  been 
BO  managed  iis  to  procure  him  a  formal  tender  of 
the  crown  during  the  6rst  eitting,  he  put  an  end  to 
the  second  with  resentment  and  precipitation," 

The  example  of  the  Roman  emperors,  whose 
power  was  outwardly  so  prodigious,  may  also  be 
introduced  here.  They  used  to  show  the  utmost 
jealousy  in  their  conduct  with  respect  to  the  Roman 
senate  ;  and  that  assembly,  whicli  the  prepossession 
ofthe  peo])le,  who  looked  upon  it  as  the  ancient 
remains  of  the  republic,  bad  made  it  expedient  to 
continue,  were  not  suffered  to  assemble  but  under 
the  drawn  scimitars  of  the  prretorian  guards. 

Even  the  kings  of  I'Vanee,  though  their  authority 
is  so  unquestioned,  so  universally  respected,  as  well 
as  strongly  supported,  have  felt  frequent  anxiety 
from  the  claims  and  proceedings  of  the  parliament 
of  Paris,  an  assembly  of  much  less  weight  than  the 
English  parliament.  The  alarm  has  been  mentioned 
which  Louis  XV.  at  last  expressed  concerning  their 
measures,  as  well  as  the  expedient  to  which  he  re- 
sorted, to  free  himself  from  their  presence.  And 
when  his  successor  thought  proper  to  call  again  this 
parliament  together,  a  measure  highly  prudent  in 
the  beginning  of  his  reign,  every  jealous  precaution 
was  at  the  same  time  taken  to  abridge  those  privi- 

wds  ilie  nn^  of  reckoning  lime  uscil  in  pacing  iLe  anny  and  ilic 
fleet. 

•  The  hirtory  of  ihe  cotiducl  of  the  deliberating  and  debating 
asseinlilicH  we  ore  alluding  hi,  in  regard  to  t1ie  monurchs,  or  single 
rulbra  of  uiiy  denouiination,  who  suinmou  iliem  tugulber,  mav  he 
expressed  in  very  few  words.  If  the  mcinarcli  is  unuvQiud,  th*y 
oTermie  him  so  as  almosi  eiiiirely  to  set  hiin  aisidc:  if  liis  power 
is  of  a  Uiiliinry  kiml,  i 
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leges  of  deliberating- and  remonetrating^,  upon  which 
any  distant  claim  to,  or  strug-gle  fur,  a  share  of  the 
supreme  authority,  might  be  grounded. 

It  may  be  objected  that  tiie  pride  of  kings  or 
single  rulers  makes  them  averse  to  the  existence  of 
assemblies  like  those  we  mention,  and  despise  the 
c-apital  services  which  they  might  derive  from  them 
for  the  good  government  of  their  kingdoms.  I  grant 
it  may  in  some  measure  be  so.  But  if  we  inquire 
into  the  general  situation  of  affairs  in  different 
states,  and  into  the  examples  with  which  their  his- 
tory supplies  U9,  we  shall  also  find  that  the  pride  of 
those  kings  agrees  in  the  main  with  the  interest  and 
quiet  of  their  subjects,  and  that  their  preventing 
the  assembliea  we  speak  of  from  meeting,  or,  when 
met,  from  assuming  too  large  a  share  in  the  ma- 
nagement of  public  affairs,  is,  in  a  great  measure, 
matter  of  necessity. 

We  may  therefore  reckon  it  as  a  very  great  ad- 
vantage, that,  in  England,  no  such  necessity  exists. 
Such  is  the  frame  of  the  government,  that  the  su- 
preme executive  authority  can  both  give  leave  to 
assemble,  and  show  the  most  unreserved  trust, 
when  assembled,  to  those  two  houses  which  concur 
together  to  form  the  legislature. 

These  two  houses,  we  see,  enjoy  the  most  com- 
plete freedom  in  their  debates,  whether  the  subject 
be  g^rievances,  or  regulations  concerning  govern- 
ment matters  of  any  kind  ;  no  restriction  whatever 
is  laid  upon  them  ;  they  may  start  any  subject  they 
please.  The  crown  is  not  to  take  any  notice  of 
their  deliberations :  its  wishes,  or  even  its  name, 
are  not  to  be  introduced  in  the  debates.     And,  in 
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short,  what  makes  the  freedom  of  deliberating,  ex- 
ercised by  the  two  houses,  really  unlimited,  is  the 
privilege,  or  sovereig'nty  we  may  say,  enjoyed  by 
each  within  its  own  walls,  in  consequence  of  which, 
nothing  done  or  said  in  parliament  is  to  be  ques- 
tioned in  any  place  out  of  parliament.  Nor  will  it 
be  pretended  by  those  persons  who  are  acquainted 
with  the  English  history,  that  these  privileges  of 
parliament  we  mention  are  nominal  privileges,  only 
privileges  upon  paper,  which  the  crown  has  disre- 
garded whenever  it  has  thought  proper,  and  to  the 
violations  of  which  the  parliament  have  used  very 
tamely  to  submit.  That  these  remarkable  advan- 
tages,— this  total  freedom  from  any  compulsion  or 
even  fear,  and,  in  short,  this  unlimited  liberty  of 
debate,  so  strictly  claimed  by  the  parliament,  and  so 
scrupulously  allowed  by  the  crown, — should  be  ex- 
ercised year  after  year,  during  a  long  course  of 
time,  without  producing  the  least  relaxation  in 
the  execution  of  the  laws,  the  smallest  degree 
of  anarchy, — are  certainly  very  singular  political 
phaenomena. 

It  may  be  said,  that  the  remarkablesolidity  of  the 
governing  executive  authority,  in  England,  ope- 
rates to  the  advantage  of  the  people  with  respect  to 
the  objects  we  mention,  in  a  twofold  manner.  In 
the  first  place,  it  so  far  takes  from  the  great  men 
in  the  nation  all  serious  ambition  to  invade  this 
authority,  that  their  debates  do  not  produce  such 
anarchical  and  more  or  less  bloody  struggles  as 
Lave  very  frequently  disturbed  other  countries.  In 
the  second  place,  it  inspires  those  great  men  with 
that  salutary  jealousy  of  the  same  authority  which 
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leads  them  to  frame  euch  effectual  proviBions  for 
laying  it  under  proper  restraints.  On  which  I 
shall  observe,  by  way  of  a  short  digression,  that 
this  distinguished  stabiliti/  of  the  executive  autho- 
rity of  the  English  crown  atfords  an  explanation  of 
the  peculiar  manner  in  which  public  commotions 
have  constantly  been  terminated  in  England,  com- 
pared with  the  manner  in  which  the  same  events 
have  been  concluded  in  other  kingdoms.  When  I 
mentioned,  in  a  former  chapter,  this  peculiarity  in 
the  Englisli  government,  I  mean  the  accuracy,  im- 
partiality, and  universality  of  the  provisions  by 
which  peace,  after  internal  disturbances,  has  been 
restored  to  the  nation,  I  confined  my  comparisons 
to  instances  drawn  from  republican  governments, 
purposely  postponing  to  say  any  thing  of  govern- 
ments of  a  monarchical  form,  till  I  had  introduced 
the  very  essential  observation  contained  in  this 
chapter,  which  is,  that  the  power  of  crownitt  m 
other  monarchies,  has  not  been  able,  by  itself,  to 
produce  the  same  effects  it  has  in  England, — that 
is,  has  not  been  able  to  inspire  the  great  men  in  the 
state  with  any  thing  like  that  salutary  jealousy  we 
mention,  nor  of  course  to  induce  them  to  unite  in 
a  real  common  cause  with  the  rest  of  the  people. 
In  other  monarchies,*  those  men  who,  during  the 
continuance  of  the  public  disturbances,  were  at  the 
head  of  the  people,  finding  it  in  their  power  in  the 
issue,  to  parcel  out,  more  or  less,  the  supreme  go- 

*  I  nicaii  before  tbe  introduclion  of  those  numerous  standing 
ariDics  which  ore  now  kept  hy  nil  ilie  crowns  of  Europe :  since  that 
epoch,  which  is  of  no  very  ancient  dale,  im  treaty  hoa  been  eu- 
Itred  into  by  those  crowns  with  any  subjects. 

c  c  2 
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verning  authority  (or  even  the  state  itself),  and  to 
traiiBftr  the  same  to  themselves,  constantly  did  so, 
in  the  same  manner,  and  for  the  very  aaoie  reasons, 
as  it  happened  in  the  ancient  commonwealths ; 
those  monarchical  governments  being  in  reality,  so 
far  as  that,  of  a  republican  nature  :  and  the  govern- 
ing authority  was  left,  at  the  conclusion,  in  the 
same  undeBned  extent  it  had  before.*  But,  in  Eng- 
land, the  great  men  in  the  nation  Bnding  themselves 
in  a  situation  essentially  dilTerent,  lust  no  time  in 
pnrsuits  like  those  in  which  the  great  men  of  other 
countries  used  to  indulge  themselves  on  the  occa- 
sion we  mention.  Every  member  of  the  legislature 
plainly  perceived,  from  the  general  aspect  of  afl'airs, 
and  his  feelings,  that  the  supreme  executive  autho- 
rity in  the  state  must  in  the  issue  fall  somewhere 
undivided,  and  continue  so ;  and  being  moreover 
sensible,  that  neither  personal  advantages  of  any 
kind,  nor  the  power  of  any  faction,  but  the  law 
alone,  could  afterwards  be  an  effectual  restraint 
upon  its  motions,  they  had  no  thought  or  aim  left, 
except  to  frame  with  care  those  laws  on  which  their 
own  liberty  was  to  continue  to  depend,  and  to 
restrain  a  power  which  they  judged  it  so  imprac- 
ticable to  transfer  to  themselves  or  their  party,  or 
to  render  themselves  independent  of.  These  ob- 
servations I  thought  necessary  to  be  added  to  those 
in  the  fifteenth  chapter,  to  which  I  now  refer  the 
reader. 

Nor  has  the  great  freedom  of  canvassing  political 

"  As  a  rein arkable  tna tan ce  of  such  a.  treaty,  may  lie  menlioiied 
lliut  liy  viUich  llie  war  far  tht  public  good  was  tenninsled  In 
Franue.     See  the  note  in  page  33  of  this  work.- 
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subjects  we  have  described,  been  limited  to  the 
members  of  the  leg-islatnre,  or  confined  to  the  walls 
of  Westminster,  that  is,  to  the  exclusive  spot  on 
which  the  two  houses  meet :  the  like  privilege  is 
allowed  to  the  other  orders  of  the  people  :  and  a 
full  scope  is  given  to  that  spirit  of  party,  and  a 
complete  security  ensured  to  those  numerous  and 
irregular  meetings,  which,  especially  when  directed 
to  matters  of  government,  create  so  much  uneasi- 
ness in  the  sovereigns  of  other  countries.  Indivi- 
duals even  may,  in  such  meetings,  take  an  active 
part  for  procuring  the  success  of  those  public  steps 
which  they  wish  to  see  pursued  ;  they  may  frame 
petitions  to  be  delivered  to  the  crown,  or  to  both 
houses,  either  to  procure  the  repeal  of  measures 
already  entered  upon  by  government,  or  to  prevent 
the  passing  of  such  as  are  under  consideration,  or 
to  obtain  the  enacting  of  new  regulations  of  any 
kind ;  they  may  severally  subscribe  their  names  to 
Such  petitions ;  the  law  sets  no  restriction  on  their 
numbers  ;  nor  has  it,  we  may  say,  taken  any  pre- 
caution to  prevent  even  the  abuse  that  might  be 
made  of  such  freedom.'^' 

That  mighty  political  engine,  the  press,  is  also  at 
their  service ;  they  may  avail  themselves  of  it  to 
advertise  the  time  and  place,  as  well  as  the  intent, 
of  the  meetings,  and  moreover  to  set  off  and  in- 
culcate the  advantages  of  those  notions  which  they 
wish  to  see  adopted. 

Such  meetings  may  be  repeated ;  and  every  in- 

*"  Not  strictly  correcl,  since  the  passing  of  the  sevcml  nets  men- 
tioned iu  note  202,  page  378. — Editor. 
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dividual  may  deliver  what  opinion  he  pleasee  on 
the  proposed  subjects,  though  ever  so  directly  op- 
posite to  the  views  or  avowed  designs  of  the  go- 
vernment. The  member  of  the  legislature  may, 
if  he  chooses,  have  admittance  among  them,  and 
again  enforce  those  topics  which  have  not  obtaiaed 
the  success  he  expected,  in  that  house  to  which 
he  belongs.  The  disappointed  statesman,  the  mi- 
nister turned  out,  also  find  the  door  open  to  them  : 
they  may  bring  in  the  whole  weight  of  their  in- 
fluence and  of  their  connexions :  they  may  exert 
every  nerve  to  enlist  the  assembly  in  the  number 
of  their  supporters ;  they  are  bidden  to  do  their 
worst :  they  fly  through  the  country  from  one  place 
of  meeting  to  another  :  the  clamour  increases  :  the 
constitution,  one  may  think,  is  going  to  be  shaken 
to  its  very  foundations; — but  these  mighty  strug- 
gles, by  some  means  or  other,  always  find  a  pro- 
portionate degree  of  reaction  ;  new  difliculties, 
and  at  last  insuperable  impediments,  grow  up  in 
the  way  of  those  who  would  take  advantage  of  the 
general  ferment  to  raise  themselves  on  the  wreck 
of  the  governing  authority :  a  secret  force  exerts 
itself,  which  gradually  brings  things  back  to  a  state 
of  moderation  and  culm  :  and  that  sea  so  stormy, 
to  appearance  so  deeply  agitated,  constantly  stops 
at  certain  limits  which  it  seems  as  if  it  wanted  the 
power  to  pass. 

The  impartiality  with  which  justice  is  dealt  to 
all  orders  of  men  in  England,  is  also  in  great  mea- 
sure owing  to  the  peculiar  stability  of  the  govern- 
ment :  the  very  remarkable,  high  degree,  to  which 
thii  impartiality  is  carried,  is  one  of  those  things. 
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wliicb,  being  impoBsible  in  other  countries,  is  pos- 
sible under  the  government  of  this  country.  In 
tlie  ancient  commonwealths,  from  the  instances 
that  have  been  introduced  in  a  former  place,  and 
from  others  that  might  be  quoted,  it  is  evident 
that  no  redress  was  to  he  obtained,  for  the  acts  of 
injustice  or  oppression  committed  by  the  men  pos- 
sessed of  influence  or  wealth,  upon  the  inferior 
citizens.  In  the  monarchies  of  Europe,  in  former 
times,  abuses  of  a  like  kind  prevailed  to  a  most 
enormous  degree.  In  our  days,  notwithstanding 
the  great  degrees  of  strength  acquired  by  the  dif- 
ferent governments,  it  is  matter  of  tLe  utmost  dif- 
ficulty for  subjects  of  the  inferior  classes  to  obtain 
the  remedies  of  the  law  against  certain  indivi- 
duals :  in  some  countries  It  is  impossible,  let  the 
abuse  he  ever  so  flagrant ;  an  open  attempt  to  pur- 
sue such  remedies  being  moreover  attended  with 
danger.  Even  in  those  monarchies  of  Europe  in 
whicb  the  government  is  supported  both  by  real 
strength,  and  by  civil  institutions  of  a  very  advan- 
tageous nature,  great  difi^erences  prevail  between 
individuals  in  regard  to  the  facility  of  obtaining 
the  remedies  of  the  law  ;  and  to  seek  for  redress, 
is  at  best,  in  many  cases,  so  arduous  and  precari- 
ous an  attempt,  as  to  take  from  injured  individuals 
all  thoughts  of  encountering  the  diflficulty.  Nor 
are  these  abuses  we  mention,  in  the  former  or  pre- 
sent governments  of  Europe,  to  be  attributed  only 
to  the  want  of  resolution  in  tbe  heads  of  those  go- 
vernments. In  some  countries,  the  sovereign,  by 
an  open  design  to  suppress  these  abuses,  would 
have  endangered  at  once  his  whole  authority :  and 
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ill  otherB,  ho  would  find  obstructions  muUtply  so  in 
hie  way  as  to  compel  him,  perhaps  very  tjuickly, 
to  drop  the  undertaking.  How  can  a  monarch, 
alone,  make  a  perseyering  stand  against  the  avowed 
expectations  of  all  the  great  men  by  whom  he  is 
stirroiimled,  and  against  the  loud  claims  of  power- 
ful classes  of  individuals?  In  a  commonwealth, 
what  can  the  senate  do  when  they  find  that  their 
refusing  to  protect  a  powerful  offender  of  their  own 
clase,  or  to  indulge  some  great  citizen  with  the  im- 
punity of  his  friends,  is  likely  to  be  productive  of 
serious  divisions  among  themselves,  or  perhaps  of 
disturbances  among  the  people? 

If  we  cast  our  eyes  on  the  strict  and  universal 
impartiality  with  which  justice  is  administered  in 
England,  we  shall  soon  become  convinced  that 
some  inward  essential  difference  exists  between  the 
English  government  and  those  of  other  countries, 
and  that  its  power  is  founded  on  causes  of  a  dis- 
tinct nature.  Individuals  of  the  most  exalted  rank 
do  not  entertain  so  much  as  the  thought  to  raise 
the  smallest  direct  opposition  to  the  operation  of 
the  law.  The  complaint  of  the  meanest  subject,  if 
preferred  and  supported  in  the  usual  way,  imme- 
diately meets  with  a  serious  regard.  The  op- 
pressor, of  the  most  extensive  influence,  though  in 
the  midst  of  a  train  of  retainers,  nay,  though  in  the 
fullest  flight  of  his  career  and  pride,  and  surrounded 
by  thousands  of  applauders  and  partisans,  is  stopped 
ehort  at  the  sight  of  the  legal  paper  which  is  de- 
livered into  his  bands ;  and  a  tipstaff  is  sufficient 
to  bring  him  away,  and  produce  him  before  the 
bench. 
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Such  is  the  greatness,  and  such  is  the  uninter- 
rupted prevalence  of  the  law ;  *  such  is,  in  short, 
the  contiuuity  of  omnipotence,  of  resistless  supe- 
riority, it  exhibits,  that  the  extent  of  its  effects  at 
length  ceases  to  be  a  subject  of  observation  to  the 
public. 

Nor  are  great  or  wealthy  men  to  seek  for  re- 
dress or  satisfaction  of  any  kind,  by  any  other 
means  than  such  as  are  open  to  all  ;  even  the  sove- 
reign has  bound  himself  to  resort  to  no  other  ;  and 
experience  has  shown  that  he  may  without  danger 
trust  the  protection  of  his  person,  and  of  the  places 
of  his  residence,  to  the  alow  and  litigious  assistance 
of  the  law.:!" 

Another  very  great  advantage  attending  the  re- 
markable stability  of  the  English  government,  is, 
that  the  same  is  effected  without  the  assistance  of 
an  armed  standing  force :  the  constant  expedient 
this  of  all  other  governments.  On  this  occasion  I 
shall  introduce  a  passage  of  Doctor  Adam  Smith,^ 
in  a  work  published  since  the  present  chapter  was 
first  written,  in  which  passage  an  opinion  certainly 
erroneous  is  contained  ;  the  mistakes  of  persons  of 
his   very  great  abilities    deserve   attention.     This 


*   Lex  magna  til,  el  prtfiw/efttf.™* 

■\  I  remember  si'on  nfler  my  first  coining  to  ihis  country,"'*!  look 
nciice  of  liie  boards  set  up  from  place  to  place  bebiud  ibe  enclosure 
of  RIclitnonil  Park. — "  Wboever  tresspasses  (ipou  ibis  ground  will 
"  be  protecuUil,'' 

I  An  Inquiry  into  Ike  N'atur*  and  Cauui  of  Ike  Wealth  of 
.Yaliom.     Dook  v.  chap.  i. 


'  The  kw  is  greiU,  and  will  prtvail. — Gditoh. 

'  LTuilerslood  lo  have  been  about  the  year  1768. — Editor. 
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gentleman,  struck  with  the  neceeaity  of  a  sufficient 
jiower  of  reaction,  of  a  sufGcient  strength,  on  the 
side  of  government,  to  resist  the  agitations  attend- 
ant on  liberty,  has  looked  round,  and  judged  that 
the  English  government  derived  the  singular  stabi- 
lity it  manifests  from  the  standing  force  it  has  at  its 
disposal :  the  following  are  his  expressions  :  "  To 
"  a  sovereign  who  feels  himself  supported,  not  only 
"  by  the  natural  aristocracy  of  the  country,  but  by 
*'  a  well-regulated  standing  army,  the  rudest,  the 
"  most  groundless,  and  the  most  licentious  remon- 
"  strances  can  give  little  disturbance.  He  can 
"  safely  pardon  or  neglect  them,  and  his  conscious- 
"  ness  of  his  superiority  naturally  disposes  him  to 
"  do  so.  That  degree  of  liberty  which  approaches 
"  to  licentiousness,  can  be  tolerated  only  in  coun- 
"  tries  where  the  sovereign  is  secured  by  a  well-re- 
"  giildfed  standing  army."' 

The  above  positions  are  grounded  on  the  notion, 
that  an  army  places  in  the  hands  of  the  sovereign 
a  united  irresistible  strength,  a  strength  liable  to 
no  accidents,  difficulties,  oi*  e?cceptions ;  a  suppo- 
sition this,  which  is  not  conformable  to  experience. 
If  a  sovereign  was  endued  with  a  kind  of  extra- 
ordinary power  attending  on  his  person,  at  once  to 
lay  under  water  whole  legions  of  insurgents,  or  to 
repulse  and  sweep  them  away  by  flashes  and 
shocks  of  the  electrical  fluid,  then  indeed  he  might 

•  Tlic  author's  design,  in  ihe  whole  passage,  is  to  show  ihot 
standing  armies,  iindor  proper  resiriclious,  cannot  be  bunful  to 
public  liberty  :  anil  may  in  some  cases  he  useful  to  it,  by  freeing 
the  aovci'eign  horn  any  trDublcBoiue  jealousy  in  regard  to  this  li- 
berty. 
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use  the  great  forbearance  above  described  :^ 
though  it  is  not  perhaps  very  likely  he  would  put 
up  with  the  rude  and  groundless  remonstrances  of 
his  subjects,  and  with  their  licentious  freedom,  yet 
he  might,  with  safety,  do  or  not  do  so,  at  his  own 
choice.  But  an  army  is  not  that  simple  weapon 
which  is  here  supposed.  It  is  formed  of  officers 
and  soldiers  who  feel  the  same  passions  with  the 
rest  of  the  people, — the  same  disposition  to  pro- 
mote their  own  interest  and  importance,  when  they 
find  out  their  strength,  and  proper  opportunities 
otfer.  What  will  therefore  be  the  resource  of  the 
sovereign,  if  into  that  army,  on  the  assistance  of 
which  he  relies,  the  same  party  spirit  creeps,  by 
which  his  other  subjects  are  actuated  ?  Where  will 
he  take  refuge,  if  the  same  political  caprices,  abetted 
by  the  serious  ambition  of  a  few  leading  men, — the 
same  restlessness,  and  at  last  perhaps  the  same  dis- 
affection,— begin  to  pervade  the  smaller  kingdom  of 
the  army,  by  which  the  main  kingdom  or  nation  is 
agitated  ? 

The  prevention  of  dangers  like  those  just  men- 
tioned constitutes  the  most  essential  part  of  the 
precautions  and  state-craft  of  rulers,  in  those  go- 
vernments which  are  secured  by  standing  armed 
forces.  Mixing  the  troops  formed  of  natives  with 
foreign  auxiliaries,  dispersing  them  in  numerous 
bodies  over  the  country,  and  continually  shifting 
their  quarters,  arc  among  the  methods  that  are 
used ;  which  it  does  not  belong  to  our  subject  ta 
enumerate,  any  more  than  the  extraordinary  ex- 
pedients employed  by  the  eastern  monarchs  for  the 
same  purposes.     liut  one  caution,  very  essential  to 
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be  mentioned  here,  and  which  the  goTernments  we 
allude  ti»  never  fail  to  take  before  every  other,  is  to 
retrench  from  their  unarmed  subjects  a  freedom, 
which,  tninsmitted  to  the  soldiery,  would  be  at- 
tended with  such  fatal  consequences ;  hindering' 
fluch  bad  examples  from  being*  communicated  to 
those  in  whose  hands  their  power  »nd  life  are 
trusted,  is  what  every  notion  of  self-preservation 
suggests  to  them  ;  every  weapon  is  accordingly  ex- 
erted to  suppress  the  rising  and  spreading  of  so 
awful  a  contagion. 

In  general,  it  may  be  laid  down  as  a  maxim, 
Umt,  where  the  sovereign  looks  to  his  army  for  the 
security  of  his  person  and  authority,  the  same 
military  laws  by  which  this  army  is  kept  together, 
must  be  extended  over  the  whole  nation  ;  not  in 
regard  to  military  duties  and  exercises,  but  cer- 
tuiuiy  in  regard  to  all  that  relates  to  the  respect 
due  to  the  sovereign  and  to  bis  orders.  The  mar- 
tial law,  concerning  these  tender  points,  must  he 
universal.  The  jealous  regulations  concerning 
mutiny  and  contempt  of  orders  cannot  be  severely 
enforced  on  that  part  of  the  nation  which  secures 
the  subjection  of  the  rest,  and  enforced  too  through 
the  whole  scale  of  military  subordination,  from  the 
soldier  to  the  officer,  up  to  the  very  head  of  the 
military  system, — while  the  more  numerous  and 
inferior  part  of  the  people  arc  left  to  enjoy  an  un- 
restrained freedom  : — that  secret  disposition  which 
prompts  mankind  to  resist  and  counteract  their 
superiors  cannot  be  surrounded  by  such  formidable 
checks  on  one  side,  and  be  left  to  be  indulged  to  a 
degree  of  licentiousness  and  wantonness  on  the 
otlier. 
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In  a  country  wliere  an  army  is  kept,  capable  of 
commaniling  the  obedience  of  the  nation,  this^^army 
will  both  imitate  the  licentiousness  above  nien- 
tioned,  and  check  it  in  the  people.  Every  oflScer 
and  soldier,  in  such  a  country,  cbiim  a  superiority 
in  regard  to  other  individuals ;  and,  in  proportion 
as  their  assistance  is  relied  upon  by  the  government, 
eJipect  a  greater  or  less  degree  of  submission  from 
the  rest  of  the  people.* 

•  In  ihe  beginning  of  the  passage  which  is  bere  examined,  ihe 
amhor  says, "  Where  ihe  sovereign  is  himself  llie  general,  and  ihe 
"  priiici|ial  nobility  and  gentry  of  tlie  country  are  the  chief  officers 
"  of  the  anny, — where  the  raititary  force  is  placed  under  the  coin- 
"  iiuiuJ  of  those  nho  have  the  greatest  interest  iii  the  support  of  the 
"  civil  ttutliority,  because  they  have  (he  greatest  sliare  of  iliak  tiii- 
"  thoriiy, — a  standing  army  can  never  be  dsTigeroiis  Ui  hbertjf. 
"  On  the  contrary,  il  may  in  sojue  cases  be  favourable  to  Ubert>-," 
&«.  In  a  country  so  circumstanced,  a  standing  anny  con  nei'tr 
bo  dangerous  to  liberty  ;  no,  not  the  liberty  of  those  ])riuci|iBl  nu- 
bility and  gentry,  cspeuially  if  tliey  have  wU  enough  ta  fonii  coiii- 
biuaiions  antong  ihctnsclves  against  tbe  sovereign.  Such  a  union 
as  is  here  mentioned,  of  the  civil  and  military  powers,  in  the  arislo- 
critical  body  of  the  nation,  loaves  both  tbe  sovereign  and  ibe  people 
itiihout  resource.  If  the  former  kings  of  Scotland  had  ado]>tefl 
the  expedient  of  a  standing  army,  and  bad  tiusled  tliis  afmy,  thus 
defrayed  by  tbem,  to  those  u.ibleineii  and  gcntleintiu  who  had  ren- 
dered themselves  licrediiary  admirals,  hereditary  high- stewards, 
hereditary  high  constables,  hereditary  great  chamberlains,  heredi- 
tary justice«-genenil,  hereditaiy  sheriffs  of  counties,  S:c.  ihey  would 
hare  ill  repaired  the  disorders  under  which  the  goremment  of  theii^ 
country  laboured ;  they  would  only  luive  supplied  ibese  noblet' 
will)  fresh  weajtons  against  each  other,  against  the  BovercigD,  niid 
■gainst  the  people. 

If  those  members  of  tlie  Biilish  partiautent,  who  souielimcs  make' 
the  whole  niilion  resound  with  the  clamour  of  their  dissensions, 
had  un  army  under  their  voniniand  which  tbey  might  engnge  in' 
liie  support  of  ihi/ir  pretensions,  ihc  rest  of  ihe  jieuple  would  not 


398  THE    CONSTlTL'TIoy 

Ttio  same  author  concludes  his  above  quoted 
observations  concerning  the  security  of  the  power 
of  BO  armed  sovereign,  by  immediately  adding' : 
"  It  is  in  such  countries  only  that  it  is  unnecessary 
"  that  tlie  sovereign  should  be  trusted  with  any 
"  discretionary  power  for  suppressing  even  the 
"  wantonness  of  this  licentious  liberty."  The  idea 
here  expressed  coinciding  with  those  already  dis- 
cussed, I  shall  say  nothing  farther  on  the  subject. 
My  reason  for  introducing  the  above  expressions, 
has  been,  that  they  lead  me  to  take  notice  of  a 
remarkable  circumstance  in  the  English  govern- 
ment. From  the  expression,  it  is  unnecesaary 
that  the  sovereign  should  be  trusted  with  any 
discretionary  poicer,  the  author  appears  to  think 
that  a  sovereign  at  the  head  of  an  army,  and 
whose  power  is  secured  by  this  army,  usually  wuits 
to  set  himself  in  motion,  till  he  has  received  leave 
for  that  purpose  ;  that  is,  till  he  has  been  trusted 
with  a  power  for  so  doing.  This  notion  in  the 
author  wo  quote,  is  borrowed  from  the  steady  and 
thoroughly  legal  government  of  this  country  j  but 
the  like  law-doctrine,  or  principle,  obtains  under 
no  other  government.  In  all  monarchies  (and  it 
is  the  same  in  republics),  the  executive  power  in 
the  state  is  supposed  to  possess,  originally  and  by 

be  the  belter  Tor  i(.     Happily  the  swords  are  secured,  and  force  is 
removed  Trom  their  debates. 

Tbe  autboT  whom  we  are  quoting  has  deemed  a  government  lo 
be  a  wore  nimple  machine,  mid  an  ami  v  a  more  simple  instrument, 
than  they  in  reality  are.  Like  many  other  persons  of  great  abili- 
ties, while  struck  niili  a  certain  peculiar  consideration,  he  b«s 
overlooked  others  no  leas  iiaporlant. 
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itself,  all  manner  of  lawful  authority :  every  one 
of  its  exertions  ia  deemed  to  he  legal :  and  they  do 
not  cease  to  be  so,  till  they  are  stopped  by  some 
express  and  positive  regulation.  The  sovereign, 
and  also  the  civil  magistrate,  till  so  stopped  by 
some  positive  law,  may  come  upon  the  subject 
when  they  choose  :  they  may  question  any  of  his 
actions  ;  they  may  construe  them  into  unlawful 
acts;  and  inflict  a  penaltV)  as  they  please  :  in  these 
respects  they  may  be  thought  to  ahuse,  but  not  to 
exceed,  their  power.  The  authority  of  the  govern- 
ment, in  short,  is  supposed  to  be  unlimited  so  far 
as  there  are  no  visible  boundaries  set  up  against  it; 
within  which  boundaries  lies  whatever  degree  of, 
liberty  the  subject  may  possess. 

In  England,  the  very  reverse  obtains.  It  is  not 
the  authority  of  the  government,  it  is  the  liberty 
of  the  subject  which  is  supposed  to  be  unbounded. 
All  the  actions  of  an  individual  are  supposed  to  be 
lawful,  till  that  law  is  pointed  out  which  makes 
them  to  be  otherwise.  The  onus  probandi'^  is 
here  transferred  from  the  subject  to  the  prince. 
The  subject  is  not  at  any  time  to  show  the  ground 
of  his  conduct.  When  the  sovereign  or  magistrate 
think  proper  to  exert  themselves,  it  is  their  business 
to  find  out  and  produce  the  law  in  their  own  favour, 
and  the  prohibition  against  the  subject.* 

*  I  shall  take  ihe  liberty  to  mention  anolliet  fact  respecting 
mysi'ir,  as  it  may  serve  to  elucidate  the  above  observations,  or  itt 
least  my  manner  of  expressing  tliem.  I  remember,  when  I  was 
beginning  to  pay  attenliuu  to  the  ojwraliuns  of  ihe  English  govem- 


^  Iliinlen  of  proof.— Editor. 
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T1i»  kind  of  lair  frindpl^,  owiiig'<to  the  general 
«pirit  by  which  all  part9'  of  the  gcfr^nment  ara  ii^ 
fluenced,  18  even  carried  so  far  that  aiijr -t)mbM#{ 
or  trifling  circumBtance,  by  which  an  oflMadinr  tnliy 
be  enabled  to  step  aside  and  escape,  though  evif^ 
BO  narro wly»  the  reach  of  the  law,  will  screen  llitn 
from  punishment,  let  the  immorality  or  intrinsic 
guilt  of  his  conduct  be  ever  so  openly  admitted;*' 

ment,  I  was  under  a  prepossession  of  quite  a  contrary  nature  ifo 
that  of  ibe  gentleman  whose  opinions  have  been  discussed  :  I  us^ 
to  take  it  for  granted  that  every  article  of  liberty  the  subject 
enjoys  in  this  country  was  grounded  upon  some  positive  law  by 
which  this  liberty  was  ensured  to  him.  In  regard  to  the  freedom 
q(  iStie  press,  I  had  no  doubt  that  it  was  so,  and  ihat  there  eanitdl 
some  particular  law,  or  rather  series  of  laws  or  legislative  pani* 
graphs,  by  which  this  freedom  was  defined  and  carefully  secured ; 
and  as  the  liberty  of  writing  happened  at  that  time  to  be  carried 
very  far,  and  to  excite  a  great  deal  of  attention  (the  noise  abbot 
the  Middlesex  election  had  not  yet  subsided),  I  particularly  wisM 
to  see  those  laws  I  supposed,  not  doubting  that  there  must  be  some- 
thing remarkable  in  the  wording  of  them.  I  looked  into  those  law 
books  which  I  could  meet  with ;  such  as  Jacob's  and  Cunningham  s 
Law  Dictionaries,  Wood's  Institutes  and  Judge  Blackstone's 
Commentaries,  I  also  found  means  to  have  a  sight  of  Cumyn's 
Digest  of  the  Laws  0/ England,  And  I  was  again  disappointed; 
this  author,  though  the  work  consists  of  five  folio  volumes,  had  not 
had,  any  more  than  the  authors  just  mentioned,  room  to  spare  for 
the  interesting  law  I  was  in  search  of.  At  length  it  occurred  to 
nie,  that  this  liberty  of  the  press  was  gi'ounded  upon  its  not  being 
prohibited ;  that  this  want  of  prohibition  was  the  sole,  and  at  the 
same  time  solid,  foundation  of  it.  This  led  me,  when  I  afterwards 
thought  of  writing  upon  the  government  of  this  country,  to  give 
that  definition  of  the  freedom  of  the  press  which  is  contained  in  p. 
244,  255 ;  adding  to  it  the  important  consideration,  that  all  actions 
i-especting  publications  ai*e  to  be  decided  by  a  jury. 

*  A  number  of  instances,  some  even  of  a  ludicrous  kind,  might 
be  quoted  in  suj)port  of  the  above  observation.     Even  a  trifling 
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Sucli  a  narrow  circuiuscri|)tion  of  the  exertion* 
of  the  goTernment  is  very  extraorJinary  :  it  does 
not  exist  in  any  country  but  tbis  ;  nor  could  it. 
The  situation  of  other  governments  is  such,  that 
they  cannot  thus  allow  themselves  to  bo  &but  out 
of  the  unbounded  space  unoccupied  by  any  law,  la 
order  to  have  their  motions  conBned  to  that  spot 
which  express  and  previously-declared  provisions 
have  chalked  out.  The  power  of  these  govern- 
ments being  constantly  attended  with  more  or  lees 
precariousnesa,  there  must  be  a  degree  of  discretion 
answerable  to  it.* 

The  foundation  of  that  law- principle,  or  doctrine, 
which  confines  the  exertion  of  the  power  of  the 
forernment  to  such  cases  only  as  are  expressed  by 
a  law  in  being,  was  laid  when  the  Great  Charter 
was  passed  :  this  restriction  was  implied  in  one  of 
tho«e  general  impartial  articles  which  the  barons 
Saw  iu  the  tnerc  wovds  of  an  indictment  is  enough  to  make  it 

I  do  Dot  remember  the  name  oT  that  polilical  autlior,  who,  hnirittg 
pulilished  a  treasonable  writing  for  wliich  he  escaped  puniahment, 
used  afterwards  lo  answer  to  his  (rienda,  wlien  they  reproached  him 
wilh  hill  rashDess,  /  tnem  1  wai  wriling  leilh'tn  an  inch  of  I  he 
gallows.  TliG  law  being  both  ascertained  and  atiictly  otihercd  lo, 
be  had  been  enabled  Ut  bring  Lis  words  and  pnaiiions  so  nicely 
within  cotnpaMs. 

*  It  might  perhaps  also  be  proved,  th:it  the  great  lenity  used  iii 
England  in  the  adinitiislralion  of  criminal  justice,  both  in  I'egard  to 
the  roildness,  and  to  the  frequent  remission  of  puniahraenta,  U 
essentially  connected  with  tlie  same  circumstance  o{  the  tlabilily 
of  the  goTemrnent.  Experience  indicates  ihut  it  is  needless  to  tise 
any  great  degree  of  harsliness  and  severity  in  regard  to  offenders ; 
and  the  supreme  governing  authority  is  under  no  necessity  of 
sliowiog  the  subordinate  uiagislrocies  any  bad  example  in  that 
respect. 

U  D 
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united  with  the  people  to  obtain  from  thesoTcreign. 
The  crown,  at  that  time,  derived  from  its  foreign 
doiniiiitins  tliat  stability  and  inward  strength  (in  re- 
gard to  the  English  nation),  which  are  now  in  a 
secret  hidden  manner  annexed  to  the  civil  branch 
of  its  office,  and  which,  though  operating  by  dif- 
ferent means,  continue  to  maintain  that  kind  of 
confederacy  against  it,  and  union  between  the  dif- 
ferent orders  of  the  people.  By  the  article  in 
Magna  Charta  here  alluded  to,  the  sovereign  bound 
himself  neither  to  go,  nor  send,  upon  the  subject, 
otherwise  than  by  the  trial  of  peers,  and  the  law  of 
the  land.*  This  article  was,  however,  afterwards 
disregarded  in  practice,  in  consequence  of  the  law- 
ful efficiency  which  the  king  claimed  for  his  pro- 
clamations,  and  especially  by  the  institution  of  the 
court  of  Star-chamber,  which  grounded  its  proceed- 
ings not  only  upon  these  proclamations,  but  also 
upon  the  particular  rules  it  chose  to  frame  within 
itself.  By  the  abolition  of  this  court  (and  also  of 
the  court  of  High  Commission)  in  the  reign  of 
Charles  the  First,  the  above  provision  of  the  Great 
Charter  was  put  in  actual  force  j  and  it  has  ap- 
peared by  the  event,  that  the  very  extraordinary  re- 
striction upon  the  governing  authority  we  are  al- 
luding to,  and  its  execution,  are  no  more  than  what 
the  intrinsic  situation  of  things,  and  the  strength  of 
the  constitution,  can  bear.-f 

■  Sec  pages  21  nnd  22  of  this  nork. 

t  Tlie  rourt  of  Slor-chomber  was  like  a  court  of  equity  in  re- 
gard  to  crimiiiiil  matters ;  it  took  upon  itself  to  detiile,  ujHJn  those 
cases  of  otrence  upon  wlikh  the  usual  courts  of  kw,  wlien  unin- 
flueaced  by  the  crown,  refused  to  decide,  either  on  account  gf  tlic 
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The  law-doctrine  we  have  above  described,  and 
its  being  strictly  regarded  by  the  high  governing 
authority,  I  take  to  be  the  roost  characteristic  cir- 
cumstance in  the  English  government,  and  the 
most  pointed  proof  that  can  be  given  of  the  true 
freedom  which  is  the  consequence  of  its  frame. 
The  practice  of  the  executive  authority  thus  to 
square  its  motions  upon  such  laws,  and  such  only 
as  are  ascertained  and  declared  beforehand,  can- 
not be  the  result  of  that  kind  of  stability  which 
the  crown  might  derive  from  being  supported  by 
an  armed  force,  or,  as  the  above-mentioned  author 
has  expressed  it,  from  the  sovereign  being  the  gene- 
ral of  an  army  ;  such  a  rule  of  acting  is  even  con- 
tradictory to  the  office  of  a  general :  the  operations 
of  a  general  eminently  depend  for  their  success, 
on  their  being  sudden,  unforeseen,  attended  by 
surprise. 

In  general,  the  stability  of  the  power  of  the 
English  crown  cannot  be  the  result  of  that  kind  of 
strength  which  arises  from  au  armed  force  :  tho 
kind  of  strength  which  is  conferred  hy  such  a 
weapon  as  an  army,  is  too  uncertain,  too  compli- 
catcd,  too  liable  to  accidents :  in  a  word,  it  falU 
infinitely  short  of  the  degree  of  steadiness  neces- 

ftilcnce  of  the  laws  in  being,  or  of  thv  parlicular  rules  tliey  bad 
eslablisbed  wiiliin  themsi-Ives;  wLtuh  is  exactly  the  office  uf  llie 
court  of  CLancery  (and  of  the  Exchequer)  in  regard  lo  maUcrs 
of  properly.  The  great  usefulness  of  courts  of  lliis  kind  has  caused 
ihe  courts  of  equity,  in  regard  to  civil  matters,  to  be  supported  and 
continued;  but  exjwrience has  shown,  that  no  essential  inconvenience 
can  arise  from  the  subject  being  indulged  with  the  very  great  (ree- 
dom  he  has  acquired  by  llie  total  abolition  of  all  arbitrary  or  pro- 
visional  courts  in  regard  lo  criminal  mailers. 


■H)*  TItE    CONSTITUTION 

sary  to  counterbalance,  and  at  I&st  quiet,  those 
extcneive  o^tations  ni  the  people  wliich  hoiuc- 
tinies  seem  to  threaten  the  dcBtruction  of  order  and 
government.  An  army,  if  its  support  be  well 
directed,  may  be  useful  to  prevent  this  restlessness 
in  the  people  froui  beg-inning-  to  exist ;  but  it  can- 
not keep  it  within  bounds,  when  it  lias  once  taken 
place. 

If,  from  general  arfftmients  and  considerations, 
we  pass  to  particnlar  facts,  we  shall  actually  find 
that  the  crown,  in  England,  does  not  rely  for  its 
support,  nor  ever  has  relied,  upon  the  army  of 
which  it  has  the  cnnimand.  From  the  earliest 
times, — that  is,  long  before  the  invention  of  stand- 
ing armies  among  European  princes,— tlie  kings 
of  England  posEessed  an  authority  certainly  as  full 
and  extensive  as  that  which  they  now  enjoy.  After 
the  weight  they  derived  from  their  possessions 
beyond  sea  had  been  Inst,  a  certain  arrangement 
of  things  began  to  be  formed  at  home,  which  sup- 
plied them  with  a  strength  of  another  kind,  though 
not  less  solid  ;  and  they  began  to  derive  from  the 
civil  branch  of  their  regal  office  that  secure  power 
wliich  no  other  mnnarchs  had  ever  possessed, 
except  through  the  assistance  of  legions  and  piw- 
torian  guards,  of  armies  of  Janissaries,  or  of 
Strelilzcs. 

The  princes  of  the  house  of  Tudor,  to  speak  of 
a  very  remarkable  period  in  the  English  history, 
though  ihey  had  no  other  viiiible  present  force  than 
inconsiderable  retinues  of  servants,  were  able  to 
exert  a  power  e(jual  to  that  of  the  most  absolute 
monnrclis  that  ever  reigned,   equal  to  that  of  a 
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Oomitian  or  a  Comuiodus,  an  Amuratli  or  a  Ba- 
jazet :  nay,  it  even  was  superior,  if  we  consider  the 
steadiness  and  outward  show  of  legality  with  which 
it  was  attended  throughout. 

The  stand  which  the  kings  of  the  house  of 
Stuart  were  al)le  to  make,  though  unarmed,  and 
only  supported  hy  the  civil  authority  of  their  office, 
during  a  long  course  of  years,  against  the  restless 
spirit  which  began  to  actuate  the  nation,  and  the 
vehement  political  and  religious  notions  that  broke 
out  in  their  time,  is  still  more  remarkable  than  even 
the  exorbitant  power  of  the  princes  of  the  bouse 
of  Tudor,  during  whose  reign  prepossessions  of 
quite  a  contrary  nature  were  universal. 

The  struggle  opened  with  the  reign  of  James 
the  First ;  yet  he  peaceably  weathered  the  begin- 
ning storm,  and  transmitted  his  authority  undi- 
minished to  liis  son.  Charles  the  First,  indeed, 
was  at  last  crushed  under  the  ruins  of  tlie  consti- 
tution :  but  if  we  consider  that,  after  making  the 
important  national  concessions  contained  In  the 
Petition  of  Rigid,  he  was  able,  single  and  un- 
armed, to  maintain  his  ground  without  loss  or  real 
danger,  during  the  space  of  eleven  years  (that  is, 
till  the  year  l040),  we  shall  he  inclined  to  think 
that,  had  he  been  better  advised,  he  might  have 
avoided  the  misfortunes  that  at  length  befell  him. 

'  Even  the  events  of  the  reign  of  James  the  Se- 
cond afford  a  proof  of  that  solidity  which  is  an- 
nexed to  the  authority  of  the  English  crown. 
Although  the  whole  nation,  not  excepting  the 
army,  were  in  a  manner  unanimous  against  him, 

Jie  was  able  to  reign  four  years,    standing  single 


Krt) 


lliti   CONSTITUTION 


against  all,  without  meeting  vrith  any  open  resist- 
ance. Nor  was  such  justifiable  and  necessary  re- 
sistance easily  brought  about  at  length."  Though 
it  is  not  to  be  doubted  that  the  dethroning  of 
James  the  Second  would  have  been  effected  in  the 
issue,  and  perhaps  in  a  very  tragical  manner ;  yet, 
if  it  had  not  been  for  the  assistance  of  the  prince 
of  Orange,  the  event  would  certainly  have  been 
postponed  for  a  few  years.  That  authority  on 
which  James  relied  with  so  much  confidence,  was 
not  annihilated  at  the  time  it  was,  otherwise  than 
by  a  ready  and  considerable  armed  force  being 
brought  against  it  from  tlie  other  side  of  the  sea, — 
like  a  solid  fortress,  which,  though,  without  any 
visible  outworks,  requires,  in  order  to  be  compelled 
to  surrender,  to  be  battered  with  cannon. 

If  we  look  into  the  manner  in  which  this 
country  has  been  governed  since  the  Revolution, 
we  sliall  evidently  see  that  it  has  not  been  by  means 
of  the  array  that  the  crown  has  been  able  to  pre- 
serve and  exert  its  authority.     It  is  not  by  means 


*  Mr.  Hume  is  rathei'  too  anxious  in  bis  ivisb  to  exculpate 
James  tbc  Second.  Ho  begins  the  conclusive  cbaractcr  he  girea 
uf  him,  with  represenliug  liim  as  a  prince  tcActn  we  mag  tafety 
pronounce  more  unforlmtate  than  criminal.  If  wc  consider  ibe 
sulenm  engagements  entered  into,  not  by  bis  predecessors  only,  but 
by  himself,  which  this  prince  endeavoured  to  brealc,  bow  cool  and 
deliberate  was  his  attack  on  the  liberties  and  religion  of  the 
]icople,  how  unprovoked  ihc  attempt,  nnd,  in  short,  bow  totally 
destitute  be  was  of  any  plea  of  self-defence  or  iifecesaity,  a  plea 
to  which  most  of  the  princes  who  have  been  at  variance  with 
their  subjects  have  bad  a  more  or  less  distant  claim,  we  shall  look 
upon  iiim  as  being  perhaps  the  most  guilty  monarch  that  ever 
existed. 
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of  their  soldiers  that  the  kings  of  Great  Britain 
prevent  the  manner  in  which  elections  are  carried 
on,  from  being  hurtful  to  them  ;  for  these  soldiers 
must  move  from  the  places  of  election  one  day 
before  such  elections  are  begun,  and  not  return  till 
one  day  after  they  are  finished.  It  ts  not  by  means 
of  their  military  force  that  they  prevent  the  several 
kinds  of  civil  magistracies  in  the  kingdom  from  in- 
vading and  lessening  their  prerogative;  for  this 
military  force  is  not  to  act  till  called  for  by  these 
latter,  and  under  their  direction.  It  is  not  by 
means  of  their  army  that  they  lead  the  two  branches 
of  the  legislature  into  that  respect  to  their  regal 
authority  which  we  have  before  described  ;  since 
each  of  these  two  branches,  severally,  is  possessed 
of  an  annual  power  of  disbanding  this  army.* 

There  is  another  circumstance,  which,  abstract- 
edly from  all  others,  makes  it  evident  that  the  ex- 
ecutive authority  of  the  crown  is  not  supported  by 
the  army  :  I  mean  the  very  singular  subjection  in 
which  the  military  is  kept  in  regard  to  the  civil 
power  in  this  country. 

In  a  country  where  the  governing  authority  in 
the  etate  is  supported  by  the  army,  the  militarv 
profession,  who,  in  regard  to  the  other  professions, 
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'  The  gcncralily  of  ilie 
liltle  accustomed  to  see  any  display  of  furce  ustd  to  influence  ilie  ' 
debates  of  the  piirliameut,  that  the  altcuipt  mode  by  Charles  the 
FiTil  to  seize  the  ^ve  members,  attended  by  a  retinue  of  about 
two  hundred  servants,  was  the  actual  spark  that  set  in  n  blaze 
the  heap  of  cuiuhuslihles  which  the  preceding  contests  had  ac- 
cumulated-  Tlje  parliament,  from  that  fact,  took  a  pretence 
to  make  military  preparations  in  their  turn ;  and  tlicn  ihe  civil 
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bave  on  Ibeir  Bide  tbe  Hdvantage  of  presenl  fc 
being    now    moreover    countenanced  by  thp  la' 
iinmeJlntely  acquire,  or  rather  assume,  a  n-eiieral 
ascendancy  ;  and  tlie  sovereign,  far  from    wishing 
to  discourage  their  claims  feels  an  inward  happiness 
in  seeing  that  instrument  on   which  he  rests 
authority,  additionally  strengthened  by  the  respecl 
of  the  people,  and  receiving  a  kind  of  legal  sancti 
from  the  general  outward  consent. 

And  not  only  the  military  profession  at  lai^e^ 
hut  the  individuals  belonging  to  it,  also  claim  per- 
sonally a  pre-eminence  :  chief  commanders,  officers, 
soldiers,  or  janissaries,  all  claim,  in  their  own 
spheres,  some  sort  of  exclusive  privilege :  and 
tliese  privileges,  whether  of  an  honorary,  or  of  a 
more  substantial  kind,  are  violently  asserted,  and 
rendered  grievous  to  the  rest  of  the  community,  in 
proportion  as  the  assistance  of  the  military  force  is 
more  evidently  necessary  to,  and  more  frequently 
employed  by,  the  government.  These  things  can- 
not be  otherwise. 

Nbw,  if  we  look  into  the  facts  that  take  place 
in  England,  we  shall  find  that  a  quite  different 
order  prevails  from  what  is  above  described.  AU 
courts  of  a  niilttury  kind  are  under  a  constant  Biib"- 
ordination  to  the  ordinary  courts  of  law.  Offic^irs 
who  have  abused  their  private  power,  though  onjr 
in  regard  to  their  own  soldiers,  may  be  called  to 
account  before  a  court  of  common  law,  and  com- 
pelled to  make  proper  satisfaction.  Even  any 
Hi^jrant  abnse  of  authority  committed  by  member^ 
iif  courts-martial,  when  sitting  to  judge  their  own 
yii^yjle.,  aud.dpterffiine  upon  cases  entirely  of  a  mi- 
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litary  kind,  ttiukes  them  liable  to  the  aiiimadyersiou 
of  the  civil  judge.*  -i  ■•■■' 

'  A  grent  numter  of  iiislancea  miglil  be  adduced  to  prove  the 
aliove-uiciiiioiiDd  suliitclioii  of  ihe  militury  to  ilie  civil  power.  I 
shall  inirodtiuc  one  nliicli  is  parlicularlv  I'emarValile:  I  met  wilb  it 
id  tlie  periodical  publications  of  the  year  1746. 

A  lieiitenanl  of  ir.arines,  nbose  name  was  Frye,  had  beeu 
cborged,  wliile  in  the  West  Indies,  with  contempt  or  orders,  for 
having  refused,  when  ordered  by  the  captain,  tu  assinl  another 
lieutenant  in  carrying  another  officer  prisoner  on  board  the  ship  : 
ibe  two  lieutenants  wished  to  have  the  order  given  in  writiug. 
Vor  this,  lieutenant  Frye  nas  tried  at  Jamaica  by  a  coiirt-Uinitial, 
and  sentenced  to  fifteen  yearn'  iinprisonuicnt,  besides  being  de- 
clared incapable  of  serving  the  king.  He  was  bronght  home  :  and 
Ills  case  (after  being  laid  before  the  privy -co  unci!)  appearing  in  a 
jnsiifiable  light,  he  wa^  released.  Some  time  after,  be  brought  an 
action  against  sir  Chaloner  Ogle,  who  had  been  president  of  the 
above  coiirt-uiortial,  and  bod  a  verdict  in  bis  favour  for  one  thun- 
saiid  pounds  duniageg,  as  it  was  niso  proved,  th^it  he  bad  b^cn  kept 
fourteen  months  in  the  most  severe  confinement  before  he  was 
brought  to  his  trial.  TIic  Judge  moreover  informctl  hiiu,  that  he 
was  at  liberty  to  bring  his  action  against  any  of  the  mcmbci's  of  the 
said  conn-martial  he  could  meet  with,  'llie  folloning  part  of  the 
affair  is  siill  more  remarkable. 

Upon  application  made  by  lieutenant  Frye,  sir  John  Willes, 
lord  chief  justice  of  the  Common  Plea.s,  issued  his  writ  against 
admirnl  Mayne,  and  cnptain  Rsntoiie,  two  of  the  persons  who  had 
composed  the  above  c(mrl-niartial,  who  bap]icned  to  be  at  that 
time  in  England,  and  itere  uiemberB  of  the  couit-martial  that  was 
then  si^tjng  at  Dqitford,  lo  detenniiie  on  the  affair  between  ad- 
mirals Matthews  and  Lestock,  of  which  admiral  Mayne  was  »l»o 
president ;  and  they  were  arrcKtcd  immediately  after  the  breaking- 
iip  of  the  court.  Ilie  other  members  resenled  highly  what  they 
tJionghl  an  insult ;  they  met  twice  on  the  subject,  and  came  lo 
certain  rasohitions,  nhich  the  judge-advocate  was  direiHed  to 
deliver  to  tlic  Board  of  Admiralty,  in  order  to  their  being  bud 
befoi*e  tbe  king.  In  these  resolutions  they  demafded  "  satis fac- 
*  lion  for  tbe  high  insult  on  their  pre-idenl,  from  all  pei'sons,  how 
'■  Uigli  soevi  r  in  oIBcc,  who  have  set  on  foot  this  arrest,  or  in  any 
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To  the  above  facts  concerning'  the  pre-eminence 
oT  the  civil  over  the  military  power  at  large,  it  is 
needless  to  add  that  all  offences  committed  by  per- 
sons of  the  military  profession,  in  regard  to  indi- 
viduals belonging  to  the  other  classes  of  the  peo- 
ple, are  to  be  determined  upon  by  the  civil  judge. 
Any  use  they  may  make  of  their  force,  unless  ex- 
pressly authorized  and  directed  by  the  civil  magis- 
trate, let  the  occasion  be  what  it  may,  makes 
tliem  liable  to  be  convicted  of  murder  for  any  life 
that  may  have  been  lost.  To  allege  the  duties  or 
customs  of  their  profession,  in  extenuation  of  any 
offence,  is  a  plea  which  the  Judge  will  not  so  much 
as  understand.  Whenever  claimed  by  the  civil 
power,  they  must  be  delivered  up  immediately. 
Nor  can  it,  in  general,  be  said  that  the  counte- 
nance shown  to  the  military  profession  by  the  ruling 


"  degree  ndrised  or  pitinioted  it :" — moreover  complaining,  tbat, 
by  the  said  arreal,  "  the  order,  discipline,  and  goveminent  of  his 
"  majesty's  armies  by  sea  were  dissolved,  and  tliesiamie  13  Car.  U. 
"  made  null  and  void." 

The  altercations  on  that  account  lasted  some  months.  At  length 
the  court-martial  thought  it  necessary  to  submit;  and  ibey  sent  to 
lord  chief  justice  Willes  a  letter  signed  by  the  seventeen  officers, 
admirals  and  commanders,  who  composed  it,  in  which  they  ac- 
knowledged that  "  Iht  resoliilioas  of  (he  I6lk  and  21s(  of  May, 
"  mere  unjust  and  unwarranlabU,  and  to  ask  pardon  of  hit 
"  lordship,  and  the  whole  court  of  Common  Pleas,  for  the  indig- 
"  n'/y  offered  lo  him  and  Ike  court." 

This  letter  jnd[{e  Willes  reoil  in  the  open  court,  and  directed  the 
same  to  be  registered  in  the  Remembrance  Office,  as  a  '•  memorial 
"  to  the  present  and  future  ages,  that  whoever  set  Ihemtelvea 
'•  aboi'e  the  law,  mill,  in  the  end,  find  themulvet  mistaken."  The 
letter  from  the  court-martial,  and  judge  Willes's  acceptation,  were 
uiserted  iu  the  next  Gazette,  15th  November,  1746. 
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power  in  tlie  state  has  constantly  been  such  as  to 
inspire  the  bulk  of  the  people  with  a  disposition 
tamely  to  bear  their  acts  of  oppression,  or  to  raise 
in  magistrates  and  juries  any  degree  of  preposses- 
sion sufficient  to  lead  them  always  to  determine 
with  partiality  in  their  favour.* 

The  subjection  of  the  military  to  the  civil  power, 
carried  to  that  extent  it  is  in  England,  is  another 
characteristic  and  distinctive  circumstance  in  the 
English  government. 

It  is  sufficiently  evident  that  a  king  does  not 
look  to  his  army  for  bis  support,  who  takes  so  little 
pains  to  bribe  and  unite  it  to  bis  interest. 

In  general,  if  we  consider  all  the  different  cir- 
cumstances ill  the  English  government,  we  shall 
find  that  the  army  cannot  procure  to  the  sovereign 
any  permanent  strength, — any  strength  upon  which 
be  can  rely,— and  from  it  expect  the  success  of  any 
future  and  distant  measures. 

The  public  notoriety  of  the  debates  in  parliament 
induces  all  individuals,  soldiers  as  well  as  others, 
to  pay  some  attention  to  political  subjects;  and  the 

•  The  reailev  may  see,  in  tbe  publicalions  of  the  year  1770,  ilie 
ehinour  ihni  was  raised  ou  account  of  a  general  in  Uie  aniiy  (Gen. 
Gansell)  baring  availed  hiinaelf  of  the  vicinity  of  his  soldiers  to 
prevent  certain  sheriff's  officers  from  exeeuiiug  an  airesl  upon  his 
person,  at  Whilehall.  It  however  appeared  that  the  general  had 
done  nothing  more  than  put  forth  a  few  of  liis  men,  iu  order  to 
l>erp]ex  and  astonish  the  sheriff's  officers;  and  in  the  mean  tune 
he  look  an  opportunity  for  himself  to  slip  out  of  the  way.  The 
violent  clamour  we  mention  was  no  doubt  owing  to  tbe  party 
spirit  of  the  time ;  but  it  nevenheless  ehowa  what  the  notions  of 
tbe  bulk  of  tbe  people  were  on  the  subject. 


THE    CONSTITUTION 


liberty  of  Bpeftfeing-,  printing,  arid' intrig-uing',  being 
extended  to  every  order  of  the  nation  by  whom 
lliey  are  Eurrounded,  njakes  tbem  linble  to  imbibe 
every  notion  that  may  be  directly  contrary  to  the 
views  of  that  power  which  maintains  them. 

The  case  would  be  still  worse  if  the  sovereign 
shuuld  engage  in  a  contest  with  a  very  numerous 
part  of  the  nation.  The  general  concern  would 
increase  in  proportion  to  the  vehemence  of  the 
parliamentary  debates :  Individuals,  in  all  the  dif- 
ferent classes  of  the  public,  would  try  their  elo- 
quence on  the  Bamo  subjects;  and  this  eloquence 
would  be  in  great  measure  exerted,  during  auch 
interesting  limes,  in  making  converts  of  the  sol- 
diery :  these  evils  the  sovereign  could  not  obviate, 
nor  even  know,  till  it  should  be  in  every  respect 
too  late.  A  prince,  engaged  in  the  contest  we 
suppose,  would  scarcely  hare  completed  bis  first 
preparations, — his  project  would  scarcely  be  half 
ripe  for  execution, — before  his  army  would  be  taken 
from  hira.  And  the  more  powerful  this  army 
might  be,  the  more  adequate,  seemingly,  from  its 
numbers,  to  the  task  it  is  intended  for,  the  more 
open  it  would  be  to  the  danger  we  mention. 

Of  this,  James  the  Second  made  a  very  remark- 
able experiment.  He  had  augmented  his  array  to 
the  number  of  thirty  thousand.  But  when  the  day 
came  in  which  their  support  was  to  have  been  use- 
ful to  him,  some  deserted  to  the  enemy  ;  others 
threw  down  their  arms ;  and  those  who  continued 
to  stand  [together,  showed  more  inclination  to  be 
sj)CCtators  of,  than  agents  in,  the  contest.   In  short. 
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he  gave  all  over  for  lost,  without  making  any  trlnl 
of  tiieir  assistance.* 

!''•!  The  army  made  loud  rejoiringa  on' the  Jay  of  the  acquittal 
{(f  the  biihops,  even  in  llie  ])reiience  oC  lUe  kiug,  who  liad  piir- 
pciscly  re]jaired  to  Ilounalow  ITeuLli  on  ihut  day.  He  hod  not 
been  nhle  to  bring  a  aintjle  regiment  to  declare  an  apjirohaiion  of 
Ilia  measures  in  regard  in  the  lest  and  penal  siaiuies.  Tlie  cele- 
brated hullad  lero  lero  Hllibiileeo,  which  is  reported  to  have  hiul 
HOch  an  influence  on  the  uiind-i  of  the  |Jeopie  at  that  time,  aud  of 
nhich  bishop  Biiniet  says,  "  .Vtver  per/taps  *o  slight  a  (AiHy  hit^ 
"  10  great  an  tfftcir  originated  in  the  onny  :  "  the  whole  srntjr, 
"  and  at  lant  people  both  in  city  and  country,  were  perpeta- 
"  ally  'tinging  it." 

To  a  king  of  England,  engaged  in  a  project  ajniiist  poblic 
liberty,  a  uiuneroua  anny,  ready  formed  berore-hand,  must,  in  ibe 
present  siliiaiion  of  things,  prove  a  very  great  impediiueDt ;  lie 
cannot  give  his  attention  to  the  proper  management  of  it :  the  less 
so,  as  his  measures  for  that  purpose  must  o!\i.'n  be  contradictory 
to  those  he  is  to  pursue  with  the  rest  of  the  people. 

If  n  king  of  England,  wishing  to  set  anide  the  present  constitu- 
tion, and  to  assiuiilulo  liis  jiowtr  lo  that  uf  the  other  sovt^reigns  of 
Eunipe,  should  do  me  the  honour  to  consult  me  as  to  the  means 
of  obtaining  success,  I  would  recommend  to  him,  as  his  Urst  prC- 
jmralory  step,  and  before  Ilia  real  project  is  even  atispecled,  to 
disband  bis  army,  ket^ing  Only  a  strong  (p^ard,  not  exo<«dllig 
t\relv«  hundred  men.  I'his  done,  he  might,  by  Dieina  of  iJie 
weight  and  advantages  of  hia  place,  set  himself  about  undermining 
such  constitutional  laws  as  he  dislikes;  using  as  much  lemjier  as 
lie  can,  that  he  may  have  the  unire  lime  to  proceed.  And  when  at 
length  things  should  be  brought  to' a  crisis,  then  I  wonld' advise 
him  (t)  fonn  another  urmy>  out  of  tliose  friends  ur  eliiss  of  the  ^)eo- 
ple  viimn  tlio  turn  and  incldcuia  of  ihu  jirocading  couivalA  wouhl 
have  linked  and  rivetted  to  his  interest ;  wilb  this  army  he  might 
nuw  take  bis  chance:  the  rest  nould  depend  on  bis  general- 
ship, and  even  iu  a  grcut  measure  on  his  hare  reputation  in  that 
Tcspect.  ' 

In  ofRrring  my  advice  to  tlie  kiug  of  EugUnd,  I  Would,  bon- 
evir,  conclude  with  obsorting  to  hiin,  that  hi.-<falnation  is  osudvan- 
i-tgcons  lo  ibe  full  as  iliai  of  aiiv  king  upon  earth,  and,  upon  ibu 
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From  all  tlie  facts  before  tnentioned,  it  is  evidpnt 
that  the  power  of  the  crown,  in  Eng'land,  rests  upon 
foundations  <]uite  peculiar  to  itself,  and  that  its  se- 
curity and  strength  are  obtained  by  means  totally 
different  from  those  by  whicb  the  same  advantages 
are  so  incompletely  procured,  and  so  dearly  paid 
for,  in  other  conntries. 

It  is  without  the  assistance  of  an  armed  force 
that  tbe  crown,  in  England,  is  able  to  manifeiit  that 
dauntless  independence  on  particular  individuals,  or 
whole  classes  of  them,  with  which  it  discbarges  its 
legal  functions  and  duties.  Without  the  assistance 
of  an  armed  force,  it  is  able  to  counterbalance  the 
extensive  and  unrestrained  freedom  of  tbe  people, 
and  to  exert  that  resisting  strength  which  con- 
stantly keeps  increasing  in  a  superior  proportion  to 
the  force  by  which  it  is  opposed, — that  ballasting 
power  by  which,  in  the  midst  of  boisterous  winds 
and  gales,  it  recovers  and  rights  again  the  vessel  of 
the  state.* 

It  is  from  the  civil  branch  of  its  office  the  crown 
derives  that  strength  by  which  it  subdues  even  the 

whole,  that  all  the  advanlnges  wliich  win  arise  from  ihe  success  of 
hiaplan  cannot  make  it  worth  bis  while  to  undertake  it. 

*  Tliere  are  mBny  circumstances  in  the  English  govcniinenl, 
whicb  lltMc  persons  who  wish  for  speeulalive  nieUorationa,  anch  u 
porliamentary  reform,  or  other  changes  of  a  like  kind,  do  not  per- 
haps think  of  taking  into  consideration.  If  so,  they  are,  in  their 
proceedings,  in  danger  of  meddUng  with  a  nuuihcr  of  strings,  the 
existence  of  which  ihey  do  not  suspect  While  I  hey  only  mean 
rtfonnalion  and  improvement,  they  are  in  danger  of  i-cmoving  the 
(fl/iVmon  on  which  the  existence  of  the  fabric  depends;  or,  like 
the  daughter  of  kingA'wtw,  of  cutting  off  the  fatal  hair  wilh  which 
■he  fftK  of  the  dty  is  couitected. 
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military  power,  and  keeps  it  in  a  state  of  Bubjectlon 
to  the  laws,  unexampled  in  any  other  country.  It 
is  from  a  happy  arrangijment  of  things  it  derives 
that  uninterrupted  eteadiness,  that  invisible  so- 
lidity, which  procure  to  the  subject  both  so  certain 
a  protection,  and  so  extensive  a  freedom.  It  is  from 
the  nation  it  receives  the  force  with  which  it  go- 
verns the  nation.  Its  resources  are  official  energy, 
and  not  compulsion, — free  action,  and  not  fear; — 
and  it  continues  to  reign  through  the  political 
drama, — the  struggle  of  the  voluntary  passions  of 
those  who  pay  obedience  to  it." 


CHAPTER  XVIII. 

How  far  the  Examples  of  Nations  leho  have  lost 
their  Jjibertj/  are  applicable  to  Eiigland. 

Every  government    (those    writers    observe,  who 
have  treated  on  these  subjects)  containing  within 

*  Many  persnns,  satisfied  with  seeing  the  elevation  and  uppur 
puts  of  a  btiilditig,  tbinkit  immaterial  lo  give  a  look  under  ground 
and  notice  the  foundation.  Tliose  readers,  iberefore,  who  choose, 
may  consider  the  long  chapter  that  has  just  been  concluded,  as 
a  kind  of  foreign  digression,  or  parenthesis,  in  the  course  of  the 
work.*<^ 

"■"^  The  editor  feels  assured  that  every  intelligent  and  reflecting 
I'eader,  so  far  from  conaidcriii;;  this  npulogy  necessary,  will  lime 
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itself  tbe  efBcient  cause  of  its  ruin,  a  cause  which 
is  essentially  connected  with  those  very  circum- 
stances that  had  produced  its  prosperity  ^  the  ad- 
vantag:es  attending  the  English  government  cannot 
therefore,  accordin^r  to  these  writers,  exempt  it  from 
that  latent  defect  which  is  secretly  working  its  ruin  ; 
and  M.  de  Montesquieu,  giving  his  opinion  both  of 
the  cause  and  the  effect,  says,  that  the  English  con- 
stitution will  lose  its  liberty,  will  perish  :  "  Have 
"  not  Rome,  Lacediemon,  and  Carthage,  perisLed  ? 
"  It  will  perish  when  the  legislative  power  shall 
"  have  become  more  corrupt  than  the  executive." 

Though  I  do  by  no  means  pretend  that  any 
human  establishment  can  escape  the  fate  to  which 
we  see  every  thing  in  nature  is  subject,  nor  am  so 
far  prejudiced  by  the  sense  I  entertain  of  the  great 
advantages  of  tlie  English  government  as  to  reckon 
anion^  them  that  of  eternity, — I  will,  however, 
observe  in  general,  that  as  it  differs  by  its  struc- 
ture and  resources  from  all  those  with  which  his- 
tory makes  us  acquainted,  so  it  cannot  be  said  to 
be  liable  to  tlie  same  dangers.  To  judge  of  one 
from  the  other,  is  to  judge  by  analogy  where  no  ana- 
logy is  to  be  found  :  and  my  respect  for  the  author 
1  have  quoted  will  not  preclude  me  from  saying 
that  his  opinion  has  not  the  same  weight  with  me 
on  this  occasion  that  it  has  on  many  others. 

been  deeply  interested  in  ihe  subject  wbieli  otir  aiuLor  has  so  ela- 
borately presented  lo  bis  attention.  lie  will  not,  tberefove,  after 
the  example  of  tlie  anonymous  editors  of  this  work,  whose  produc- 
tions are  before  hini,  aflecl  lu  explain  our  author's  sentiments,  ex- 
pressed, as  lie  thinks,  with  aiiSIcicnt  clcaniosa  and  pen<piruity,  as 
well  as  consummate  ability. —Editor. 


Having  neg:lected,  as  indeed  nil  syBtematic 
writers  upon  politics  have  done,  to  inquire  atten- 
tively into  tlie  real  foundations  of  power  and  of 
government  among  mankind,  tlie  principles  he  lays 
down  are  not  always  so  clear,  or  even  so  just,  as 
we  might  have  expected  from  a  man  of  so  acute  a 
genius.  W  hen  he  speaks  of  England,  for  instance, 
his  observations  are  much  too  general :  and  though 
he  had  frequent  opportunities  of  conversing  with 
men  who  had  been  personally  concerned  in  the 
public  affairs  of  this  country,  and  he  had  been  him- 
self an  eyewitness  of  the  operations  of  the  English 
government,  yet,  when  he  attempts  to  describe  it, 
he  rather  tells  us  what  ho  conjectured  than  whait 
he  saw. 

The  examples  he  quotes,  and  the  causes  of  dis- 
solution which  he  assigns,  particularly  confirm  this 
observation.  The  government  of  Rome,  to  spealk 
of  the  one  which  Iiaving  gradually,  and  as  it 
were  of  itself,  fallen  to  ruin,  may  afford  matter  for 
exact  reasoning,  had  no  relation  to  that  of  England. 
The  Roman  people  were  not,  in  the  later  ages  of 
the  commonwealth,  a  people  of  citizens  but  of  con- 
querors.  Rome  was  not  a  state,  but  the  head  of  a 
state.  By  the  immensity  of  its  conquests,  it  caaie 
in  time  to  be  in  a  manner  only  an  accessory  part  of 
its  own  empire.  Its  power  became  so  great,  that, 
after  having  conferred  it,  it  was  at  length  no  longer 
able  to  resume  it  :  und  from  that  moment  it  became 
itself  subjected  to  It,  for  the  same  reason  that  the 
provinces  were  so.  '        '    '' 

The  fall  of  Rome,  thef^foi^i  was  an  t-vtnt  jr-cu- 
liar  to  its  situation  ;    and  the  change  of  manners 
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Xv^bich  accelerated  thid  fall,  had  also  an  eifect  which 
it  could  not  have  bad  but  in  that  same  situation. 
Men  who  had  drawn  to  themselves  all  the  richea 
of  the  world,  could  no  longer  be  content  with  the 
supper  of  Fabricius,^^  or  with  the  cottage  of  Cin- 
cinnatus.'^     The  people  who  were  masters  of  all 

^^  Fabricius  was  a  celebrated  Roman,  who,  in  liis  firat  consul- 
ship, obtained  several  victories  over  the  Samnites  and  Lucanians, 
and  was  honoured  with  a  triumph.  The  riches  which  were  ac- 
quired in  those  battles  were  immense,  the  soldiers  were  liberally 
rewarded  by  the  consul,  and  the  treasury  was  enriched  with  fbar 
hundred  talents.  Two  veai*s  after,  Fabricius  went  as  ambassador 
to  Pyrrhus,  and  refused,  with  contempt,  the  presents,  and  heard, 
with  indignation,  the  offers,  which  might  have  corrupted  the  fidelity 
of  a  less  virtuous  citizen.  Pyrrhus  had  occasion  to  admire  the 
magnanimity  of  Fabricius  ;  but  his  astonishment  was  more  power- 
fully awakened  when  Fabricius,  opposed  to  him  in  the  field  of 
battle,  disclosed  the  periidiuus  ofier  of  his  physician,  who  had 
pledged  himself  to  the  Roman  general  for  a  sum  of  money  to 
poison  his  royal  master.  To  this  greatness  of  soul  were  added,  the 
most  consummate  knowledge  of  military  affaii-s,  and  the  greateitt 
simplicity  of  manners,  Fabricius  never  used  rich  plate  at  his 
table  :  a  small  saltcellar,  whose  feet  were  of  horn,  was  the  only 
silver  vessel  which  appeared  in  his  house.  This  contempt  of  luxury 
and  useless  ornaments  Fabricius  wished  to  instil  into  the  people ; 
and  during  his  censorship  he  banished  from  the  senate  Cornelius 
Rufinus,  who  had  been  twice  consul  and  dictator,  because  he  kept 
in  his  house  more  than  lOlbs.  weight  of  silver  plate.  Such  were 
the  mannei's  of  the  conqueror  of  Pyrrhus,  who  observed,  that  he 
wished  rather  to  command  those  that  had  money  than  possess  it 
himself.  Fabricius  lived  and  died  in  the  greatest  poverty.  His 
body  was  buried  at  the  public  charge,  and  the  Roman  people  were 
obliged  to  give  a  dowry  to  his  two  daughters,  when  they  had  ar- 
rived at  marriageable  years. — .Editor. 

^^  Cincinnatus  flourished  B.  c.  about  four  hundred  and  sixty 
years.  He  was  a  celebrated  Roman,  who  was  informed,  as  be 
ploughed  his  field,  that  the  senate  had  chosen  him  dictator.  Upon 
this,  he  left  his  ploughed  land  with  regret,  and  repaired  to  the  field 
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the  corn  of  Sicily  and  Africa,  were  no  longer 
obliged  to  plunder  tlieir  neighbours.  All  possible 
enemies,  besides,  being-  exterminated,  Rome,  wliose 
power  was  military,  ceased  to  be  an  army  ;  and  that 
was  the  jera  of  her  corruption  :  if,  indeed,  we  ought 
to  give  that  name  to  what  was  the  inevitable  conse- 
quence of  the  nature  of  things. 

In  a  word,  Rome  was  destined  to  lose  her  li- 
berty when  she  lost  her  empire  ;  and  she  was  des- 
tined to  lose  her  empire,  whenever  she  should  be- 
gin to  enjoy  it. 

But  England  forms  a  society  founded  upon 
principles  entirely  different.  Here,  all  liberty  and 
power  are  not  accumulated  as  it  were  in  one  point, 
BO  as  to  leave,  every  where  else,  only  slavery  and 
misery,  consequently  only  seeds  of  division  and 
secret  animosity.  From  one  end  of  the  island  to 
the  other,  the  same  laws  take  place,  and  the  same 
interests  prevail :  the  whole  nation,  besides,  equally 
concurs  in  the  framing  of  the  government ;  no  one 
part,  therefore,  has  cause  to  fear  that  the  other  parts 
will  suddenly  supply  tlie  necessary  forces  to  destroy 
its  liberty  :  and  the  whole  have,  of  course,  no  oc- 
casion for  those  ferocious  kinds  of  virtue  which  are 
indispensably  necessary  to  those  who,  from  the 
situation  to  which  they  have  brought  themselves, 

of  baiile,  when  his  countrymen  were  closely  besieged  by  ihe  Volsci 
and  .40qui.  He  conquered  tbe  enemy,  and  r^tumed  u  Koine  in 
Iriumpb  ;  and  sixteen  days  after  his  appointment,  he  laid  dovm  bin 
oQice,  and  retired  to  jilough  his  fields.  In  bis  eightielb  year,  he 
VM  o^in  summoned  against  Prteiiesle  as  dictator :  and  ofier  a  suc- 
cessful campaign,  bo  resigned  the  absolute  power  he  had  eiijoyed 
only  twenty-one  doys,  nobly  disregaiding  tbe  rewards  that  wore  of- 
fered him  by  the  senate. — Editor.  li' 
E  e2 
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are  continually  exposed  to  dangers,  and,  after  hav- 
ing inyaded  every  thing,  must  abstain  from  every 
thing. 

The  situation  of  the  people  of  England,  there- 
fore, essentially  differs  from  that  of  the  people  of 
Rome.  The  form  of  the  English  government  does 
not  differ  less  from  that  of  the  Roman  republic : 
and  the  great  advantages  it  has  over  the  latter, 
for  preser?ing  the  liberty  of  the  people  from  niin» 
have  been  described  at  length  in  the  course  of  this 
work. 

Thus,  for  instance,  the  ruin  of  the  Roman  re- 
public was  principally  brought  about  by  the  exorbi- 
tant power  to  which  several  of  its  citizens  were 
successfully  enabled  to  rise.  In  the  latter  times  of 
the  commonwealth,  those  citizens  went  so  far  as 
to  divide  among  themselves  the  dominions  of  the 
republic  in  much  the  same  manner  as  they  might 
have  done  lands  of  their  own.  And  to  them  others 
in  a  short  time  succeeded,  who  not  only  did 
the  same,  but  even  proceeded  to  such  a  degree  of 
tyrannical  insolence,  as  to  make  cessions  to  each 
other,  by  express  and  formal  compacts,  of  the  lives 
of  thousands  of  their  fellow-citizens.^*^  But  the 
great  and  constant  authority  and  weight  of  the 
crown,  in  England,  prevent,  in  their  very  beginning 
(as  we  have  seen),  all  misfortunes  of  this  kind  :  and 
the  reader  may  recollect  what  has  been  said  before 
on  that  subject. 

*^°  Allusion  is  supposed  to  be  here  particularly  made  to  the 
ineinb;:?rs  of  the  second  triumvirate — Augustus,  Antony,  and  Lc- 
pidus — but  cruel  })ublic  proscriptions  occurred  more  than  once  in 
Rome. — Editor. 
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At  last  the  ruin  of  the  republic,  as  every  one 
knowF,  was  coni|ileted.  One  of  those  powerful 
citizens  to  wliom  we  alluded,  in  process  of  time, 
found  means  to  exterminate  ull  hie  competitors ; 
be  immediately  assumed  the  whole  power  of  the 
Btate,  and  erected  an  arbitrary  monarchy.  But 
Buch  a  sudden  and  violent  establishment  of  a  mo- 
narchical power,  and  all  the  fatal  consequences 
that  would  result  from  such  an  event,  are  calami- 
ties which  cannot  take  place  in  England.  That 
kind  of  power  has  here  existed  for  ages  :  it  is  cir- 
cumscrihed  by  fixed  laws,  and  established  upon  re- 
gular and  well-known  foundations. 

Nor  is  there  any  great  danger  that  this  power 
may,  by  means  of  those  legal  prerogatives  it  already 
possesses,  suddenly  assume  others,  and  at  last 
openly  make  itself  absolute.  The  important  pri- 
vilege of  granting  to  the  crown  its  necessary  sup- 
plies, we  have  before  observed,  is  vested  in  the  na- 
tion :  and  how  extensive  soever  the  prerogatives  of 
a  king  of  England  may  be,  it  constantly  lies  in  the 
power  of  his  people  either  to  grant  or  deny  him  the 
means  of  exercising  them. 

This  right,  possessed  by  the  people  of  England, 
constitutes  the  great  difference  between  them  and 
all  the  other  nations  that  live  under  monarchical 
governments.  It  likewise  gives  them  a  great  ad- 
vantage over  such  as  are  formed  into  republican 
states,  and  confers  on  them  a  mean  of  influencing 
the  conduct  of  the  government,  not  only  more 
effectual,  but  also  (which  is  more  in  point  to  the 
subject  of  this  chapter)  incomparably  more  lasting 
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and  secure  than  those  reserved  to  the  people,  in  the 
states  we  mention. 

In  those  states,  the  political  rights  which  usually 
fall  to  the  share  of  the  people  are  those  of  voting  in 
general  assemblies,  either  when  laws  are  to  be 
enacted,  or  magistrates  to  be  elected.  But  as  the 
advantages  arising  from  these  general  rights  of  giv- 
ing votes  are  never  very  clearly  ascertained  by  the 
generality  of  the  people,  so  neither  are  the  conse- 
quences attending  particular  forms  or  modes  of 
giving  thefie  votes  generally  and  completely  under- 
stood. They  accordingly  never  entertain  any 
strong  and  constant  preference  for  one  method 
rather  than  another ;  and  hence  it  always  proves 
too  easy  a  thing  in  republican  states,  either  by  insi- 
dious proposals  made  at  particular  times  to  the 
people,  or  by  well-contrived  precedents,  or  other 
means,  first  to  reduce  their  political  privileges  to 
mere  ceremonies  and  forms,  and,  at  last,  entirely  to 
abolish  them. 

Thus,  in  the  Roman  republic,  the  mode  which 
was  constantly  in  use  for  about  one  hundred  and 
fifty  years,  of  dividing  the  citizens  into  centurice^^ 

211  Centuria  was  a  division  of  the  people  among  the  Roniaiis, 
consisting  of  a  hundred.  The  Roman  j)eople  were  originally 
divided  into  three  tribes,  and  each  tribe  into  ten  curia;,  or  courts. 
Servius  Tullius  made  a  census ;  and  when  he  had  the  place  of 
habitation,  name,  and  profession  of  every  citizen,  whicii  amounted 
to  eighty  thousand  men,  all  able  to  bear  arms,  he  divided  them  into 
six  classes,  and  each  class  into  several  centuries,  or  companies  of  a 
hundred  men.  The  first  class  of  eighty  centuries,  forty  of  which 
were  composed  of  men  from  the  age  of  forty-five  and  upwards,  aj>- 
pointed  to  guard  the  city.  'I'lie  forty  others  were  young  men  from 
seventeen  to  forly-iive  years  of  age,  aj)pointed  to  go  to  war,  and 


anned  with  slings  i 

Tlie  sixrh  class  con 

body  of  (he  poorest  ciiizcus ;  tliey 

main  at  hume.     Ib  the  public 
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when  they  gave  their  votes,  reduced  the  right  of  the 
greater  part  of  them,  during  that  time,  to  little 
more  than  a  shadow.     After  the  mode  of  dividing 

light  tlie  enemies  of  Rome.     Their  arms  were  all  the  same ;  ihey 
were  of  the  must  illustrious  citizens,  and  were  to  be  north  a  sum 
equivalent  to  about  £1,600  English  money.     The  aecotid,  third, 
and  fourth  classes,  consisted  each  of  twenty  centuries,  ten  of  which 
were  composed  of  the  more  aged,  and  the  others  of  (lie  vounger  sort 
of  people,     Tlieir  arms  were  alike  j  and  ihey  were  lo  be  worth,  in 
the  second  class,  nhout  £131 ;  in  the  third,  about  £80 ;  and  in  the 
fourth,  about  £40.     The  fifth  clo^  consisted  of  thirty  centuries, 
three  of  which  were  carpeniera  by  trade,  and  the  others  of  different 
s  were  necessary  in  a  camp.     They  were  all 
ind  stones;  and  were  to  be  worth  about  £18. 
ineJ  only  one  centnria,  comprising  (he  wholu 
i  not  armed,  but  were  lo  re- 
lies iu  the  Campus  Marlins, 
at  the  election  of  public  magistrates,  or  at  the  trial  of  capital  crimes, 
the  ]>eopte  gave  thrar  vote  hy  centuries,  whence  the  assembly  ivus 
caWei  comilin  eeii/uriata.    (Seenote  l68,page28B.)  IntheKe|mb- 
lic  assemblies,  which  wei-e  never  convened  except  by  the  consuls  at 
the  permisaioB  of  the  senate,  or  by  lbs  dictator,  in  the  absence  of 
the  consuls,  some  of  the  people  appeared  under  arms,  for  fear  ol'  an 
attack  from  some  foitigu  enemy.     When  a  law  was  proposed  in  the 
public  assemblies,  its  necessity  was  explained,  and  the  aitvantoges 
'  it  would  produce  to  the  state  were  enlai^cd  upon  in  an  harangue  ; 
after  vrhicli  it  was  exposed  in  the  most  cunspicuoiu  parts  of  the  tity 
three  market  days,  that  the  jieople  might  see  ond  consider  it.   When 
the  assembly  was  to  he  held,  the  auguries  were  consulted  by  the 
consul,  wl.o,  after  haranguing  the  people,  and  reminding  them  Iu 
have  iu  view  the  good  el  the  republic,  dismissed  ihein  to  their  re- 
'■  apective  centuries,  that  their  votes  might  be  gathered.     They  gave 
I'  their  votes  vivd-voct,  (by  word  of  iiioulh,)  till  the  year  of  Konie 
'"A.U.C.  6lfi,  wheu  they  changed  the  custom,  and  siguiliud  their 
I  approbation  or  disapprobation  by  balluis  thrown  iiitu  au  uni.     If 
'Uho  firii  class  was  unanimous,  the  oihers  were  nut  com ul ted,  as 
I  the  tirst  was  superior  to  all  the  others  iu  number;  but  if  they  were 
>i  not  unanimous,  they  proceeded  to  consult  the  rest,  and  the  majority 
''decided  the  qncsliuii.     This  advantage  of  tlie  llrst  class  gave  offence 
to  the  resl;  and  it  was  uftcrwiu'ds  settled,  that  one  eluss  oftlie  (.ix 
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them  by  tribes  had  beeti  introduced  by  the  tribunes^ 
the  bulk  of  the  citizens  indeed  were  not,  when  it 
was  used^  under  so  great  a  discidvatitage  as  before ; 
but  yet  the  great  privileges  exercised  by  the  luagis* 
trates  in  ail  the  public  assemblies,  the  power  th^y 
a^unied  of  moving  the  citizens  out  of  one  tribe  into 
another,  and  a  number  of  other  circumstances^  coo^ 
tinned  to  render  the  rights  of  the  citizens  more  and 
more  inefficient :  and  in  fact  we  do  not  find  that 
when  those  rights  were  at  last  entirely  taken  from 
them,  they  expressed  any  very  great  degree  of  dis- 
content. 

In  Sweden  (the  former  government  of  which 
partook  much  of  the  republican  form)  the  right 
allotted  to  the  people  in  the  government  was  thtit 
of  lending  deputies  to  the  general  states  of  the 
kingdom,  who  were  to  give  their  votes  on  the  reso- 
lutions that  were  to  be  taken  in  that  assembly. 
But  the  privilege  of  the  people  of  sending  such 
deputies  was,  in  the  first  place,  greatly  diminished 
by  some  essential  disadvantages  under  which  these 
deputies  were  placed  with  respect  to  the  body,  or 
order^  of  the  nobles.  The  same  privilege  of  the 
people  was  farther  lessened  by  their  deputies  being 
deprived  of  the  right  of  freely  laying  their  different 
proposals  before  the  states,  for  their  assent  or  dis- 
sent ;  and  by  vesting  the  exclusive  right  of  framing 
such  proposals  in  a  private  assembly,  which  was 
called    the    secret   committee.      Again,    the   right 

should  be  drawn  by  lot,  to  give  its  votes  first,  wiibont  regard  to  rank 
or  priority.  After  all  the  votes  had  been  gathered,  the  constil  de- 
clared aloud,  whether  or  not  the  law  which  had  been  proposed  was 
duly  and  constitutionally  approved.  The  same  ceremonies  were 
obseiTed  in  the  election  of  consuls,  prietors,  &c.— Editor. 


OF   ENGLAND.  i^-S 

allowed  to  the  order  of  the  nobles,  of  having  a 
number  of  members  in  this  secret  committee,  double 
to  that  of  all  the  other  ordere  taken  tog'ether,  ren- 
dered the  rights  of  the  people  still  more  itioffectnal. 
At  the  last  revolution,  the  rights  we  mention  were 
in  a  manner  taken  from  the  people ;  and  they  do 
not  seem  to  have  made  any  great  efforts  to  preserve 
them.* 

But  the  situation  of  affairs  in  England  is  totally 
different  from  that  which  we  have  just  described. 
The  political  rights  of  the  people  are  inseparably 
connected  with  the  right  of  property — with  a  right 
which  it  is  as  difficult  to  invalidate  by  artifice,  as  it 
is  dangerous  to  attack  by  force,  and  which  we  see 
that  the  most  arbitrary  kings,  in  the  full  career  of 
their  power,  have  never  offered  to  violate  without 
the  greatest  precautions.  A  king  of  England  who 
would  enslave  his  people,  must  begin  with  doing, 
for  his  first  act,  what  all  other  kings  reserve  for  the 
last ;  and  he  cannot  attempt  to  deprive  his  subjects 
of  their  political  privileges,  without  declaring  war 
against  the  whole  nation  at  the  same  time,  and 
attacking  every  individual  at  once  in  his  most  per- 
manent and  his  best-understood  interest. 

The  mean  possessed  by  the  people  of  England, 
of  infiuencing  the  conduct  of  the  government,  is 
not  only  in  a  manner  secure  against  any  danger  of 

■  I  uiiglii  Lave  produi-ed  examples  or  u  number  of  republieaii 
BLuies,  ill  wliicli  tlie  people  have  been  brought,  at  one  lime  orolber, 
to  submit  to  the  loss  of  Uieir  political  privileges.  In  the  Veneliou 
Tfpublic,  for  iiietauce,  [he  right,  long  vtsiud  oxclusivrly  in  a  certain 
number  u(  lawilies, — oTenuciing  laws,  anil  electing  the  doge  nod 
oilier  magistrates, — was  orifjiually  enjoyed  by  the  whole  iieoplu. 
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being  taken  from  them:  it  is  moreover  attended 
with  another  advantage  of  the  greatest  importance } 
which  is  that  of  conferring  naturally,  and  as  it  were 
necessarily,  on  those  to  whom  they  intrust  the  care 
of  their  interests,  the  great  privilege  we  have  be- 
fore described,  of  debating  among  themselves  what- 
ever questions  they  deem  conducive  to  the  good 
of  their  constituents,  and  of  framing  whatever 
questions  they  think  proper,  and  in  what  terms  they 
choose. 

This  privilege  of  starting  new  subjects  of  delibe- 
ration, and,  in  short,  o( propounding  in  the  business 
of  legislation,  which,  in  England,  is  allotted  to  the 
representatives  of  the  people,  forms  another  capital 
diflFerence  between  the  English  constitution,  and 
the  government  of  other  free  states,  whether  limited 
monarchies  or  commonwealths,  and  prevents  that 
which,  in  those  states,  proves  a  most  effectual  mean 
of  subverting  the  laws  favourable  to  public  liberty, 
— namely,  the  undermining  of  these  laws  by  the 
precedents  and  artful  practices  of  those  who  are  in- 
vested with  the  executive  power  in  the  government. 

In  the  states  we  mention,  the  active  share,  or 
the  business  of  propounding^  in  legislation,  being 
ever  allotted  to  those  persons  who  are  invested 
with  the  executive  authority,  they  not  only  possess 
a  general  power,  by  means  of  insidious  and  well- 
timed  proposals  made  to  the  people,  of  getting 
those  laws  repealed  which  set  bounds  to  their 
authority  ;  but  when  they  do  not  choose  openly  to 
discover  their  wishes  in  that  respect,  or  perhaps  are 
even  afraid  of  failing  in  the  attempt,  they  have 
another  resource,  which,  though  slower  in  il«  ope- 
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ration,  is  no  less  effectual  in  the  issue.  They  neg- 
lect to  execute  those  laws  which  they  dislike,  or 
deny  the  henefit  of  them  to  the  separate  strag-gling 
individuals  uho  claim  it,  and,  in  short,  introduce 
practices  that  are  directly  repug-nant  to  them. 
Tliese  jiractices  in  a  course  of  time  become  reRpect- 
ahle  usagen,  and  at  length  obtain  the  force  of  laws. 
The  people,  even  where  they  are  allowed  a  share 
In  legislation,  being  ever  passive  in  the  exercise 
of  it,  have  no  opportunities  of  framing  new  provi- 
sions by  whicli  to  remove  the  sjmrions  practices  or 
regulations,  and  declare  what  the  law  in  reality  >b. 
The  only  resource  of  the  citizens,  in  such  a  state  of 
thing!*,  is  either  to  be  perpetually  cavilling,  or 
openly  to  oppose:  and,  ulways  exerting-  themselves 
either  too  soon  or  too  late,  they  cannot  come  forth 
to  defend  their  liberty,  without  incurring  the  charge, 
'either  of  disaffection,  or  of  rebellion. 
'  And  while  the  whole  class  of  politicians,  who  are 
constantly  alluding  to  the  usual  forms  of  limited 
governments,  agree  in  deciding  that  freedom,  when 
once  lost,  cannot  be  recovered,*  it  happens  that  the 
maxim  principiis  obsta,"'  whicli  they  look  upon  as 
the  safeguard  of  liberty,  and  which  they  accordingly 
never  cease  to  recommend,  besides  its  requiring  u 
degree  of  watchfulness  incompatible  with  the  situu> 
tion  of  the  people,  is  in  a  manner  imjtracticable. 
But  the  operation  of  preferring  grievances,  which 

,  •  "  Vc  free  saliuiis,  remember  iLia  maxim :  Fri'cUom  may  ha 
iu:t|uircd,  but  il  cttnnot  be  recovered."  Rousaeau't  Soviul  C'oii- 
Intct,  chnp.  vtii. 

:'■■;  Ri'Bisl  tlic  lii-ht  iiiin.iulioiis.—KuiTuR. 
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in  other  governments  is  a  conistant  forerunner  of 
public  commotions,  and  that  of  framing  new  law- 
remedies,  which  is  so  jealously  secured  to  the  ruling 
powers  of  the  state,  are,  in  England,  the  conatitu- 
tional  and  appropriated  offices  of  the  representatiyes 
of  the  people. 

How  long  soever  the  people  may  have  remained 
in  a  state  of  supineness,  as  to  their  most  yaluable 
interests,  whatever  may  have  been  the  neglect  and 
even  the  errors  of  their  representatives,  the  instant 
the  latter  come  either  to  see  these  errors,  or  to 
have  a  sense  of  their  duty,  they  proceed,  by  means 
of  the  privilege  we  mention,  to  abolish  those  abuses 
or  practices  which,  during  the  preceding  years,  had 
taken  place  of  the  laws.  To  how  low  soever  a 
state  public  liberty  may  happen  to  be  reduced,  they 
take  it  where  they  find  it,  lead  it  back  through  the 
same  path,  and  to  the  same  point,  from  which  it  had 
been  compelled  to  retreat ;  and  the  ruling  power, 
whatever  its  usurpations  may  have  been, — how  far 
soever  it  may  have  overflowed  its  banks, — is  ever 
brought  back  to  its  old  limits. 

Tq  the  exertions  of  the  privilege  we  mention, 
were  owing  the  frequent  confirmations  and  eluci- 
dations of  the  Great  Charter  that  took  place  in 
different  reigns.  By  means  of  the  same  privilege 
the  act  was  repealed,  without  public  commotion, 
which  had  enacted  that  the  king's  proclamation 
should  have  the  force  of  law  :  by  this  act  public 
liberty  seemed  to  be  irretrievably  lost ;  and  the 
parliament  which  passed  it,  seemed  to  have  done 
what  the  Danish  nation  did  about  a  century  after- 
wards.    The  same  privilege  procured  the  peace- 
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able  abolition  of  tlie  Court  of  star-chamber, — a 
court  which,  though  in  itself  illegal,  had  grown  to 
be  so  respected  through  the  length  of  time  it  had 
been  suffered  to  exist,  that  it  seemed  to  have  for 
ever  fixed  and  rivetted  the  unlawful  authority  it 
conferred  on  the  crown.  By  the  same  means  was 
set  aside  the  power  which  the  privy  council  had 
assumed  of  imprisoning  the  subject  without  admit- 
ting to  bail,  or  even  mentioning  any  cause.  This 
power  was,  in  the  first  instance,  declared  illegal  by 
the  Petition  of  Rigid  ;  and  the  attempts  of  both 
the  crown  and  the  judges  to  invalidate  this  declara- 
tion, by  introducing  or  maintaining  practices  that 
were  derogatory  to  it,  were  as  often  obviated,  in  a 
peaceable  manner,  by  fresh  declarations,  and,  ia  the 
end,  by  the  celebrated  Habeas  Corpus  act.* 

I  shall  take  this  opportunity  of  observing,  in 
general,  how  the  different  parts  of  the  English 
government  mutually  assist  and  support  each  other. 
It  is  because  the  whole  executive  authority  of  the 

•  The  case  of  general  wniTauu  may  also  be  naeiilioned  af  an 
instance.  The  isauing  of  sucli  warraniB,  with  the  name  of  the 
pei-aon  to  be  aiTesieU  left  blank,  was  a  practice  thfi!  had  been  fol- 
lowed by  die  sccreiaries  of  state  for  above  sisly  vears.  lo  a  govenV' 
loeat  ililTerenlly  conisllluCed,  thai  i»,  in  a  guverumeut  in  which  (be 
magistrates,  or  executive  ])ower,  should  have  been  possessed  of  ihe 
key  of  legislation,  it  is  difficult  to  say  bow  the  contest  might  have 
been  tenninaied  ;  these  magiKtfales  would  Tiave  been  bnt  indifltrl 
etitly  inclined  to  frame  and  bfinR  forth  a  declsralion  which  would 
fridge  tbeii' assumed  aulhority.  In  the  republic  of  Geneva,  lliema- 
Ijiali'acy,  instead  of  rescinding  the  judgment  against  M.  Rousseau, 
of  which  the  citizens  complained,  chose  rather  openly  to  avow  the 
di'axim,  that  standing  hms  were  valid  derogalioiis  from  the  wriliei 
hfir,  and  ought  to  supersede  it.  Thb  rendered  the  clamour  inbK 
violent  than  before.  .-   il.    .n,    -.uiii,-    -till        .rtliiuw 


480  THE    CONSTITUTION 

8tate  is  vested  in  the  crown,  that  the  people  may 
without  dangler  delegate  the  care  of  their  liberty  to 
representatives :— it  is  because  thej  share  in  the 
government  only  through  these  representativeSj 
that  they  are  enabled  to  possess  the  great  advantage 
arising  from  framing  and  proposing  new  laws  :  but 
for  this « purpose  it  is  again  absolutely  necessary 
that  a  correspondent  prerogative  of  the  croumy  that 
is  to  say,  a  veto  of  extraordinary  power»  should 
exist  in  the  state. 

It  is,  on  the  other  hand,  because  the  balance  of 
the  people  is  placed  in  the  right  of  granting  to  the 
crown  its  necessary  supplies,  that  the  latter  may, 
without  danger,  be  intrusted  with  the  great  authority 
we  mention :  and  that  the  right,  for  instance,  which 
is  vested  in  it,  of  judging  of  the  proper  time  for 
calling  and  dissolving  parliaments  (a  right  abso- 
lutely necessary  to  its  preservation)*  may  exist  with- 
out producing,  ipsofactOy  the  ruin  of  public  liberty. 
The  most  singular  government  upon  earth,  and 
which  has  carried  farthest  the  liberty  of  the  indivi- 
dual, was  in  danger  of  total  destruction,  when 
Bartholomew  Columbus  was  on  his  passage  to 
England,  to  teach  Henry  the  Seventh  the  way  to 
Mexico  and  Peru. 

As  a  conclusion  of  this  subject  (which  might 
open  a  field  for  speculation  without  end)  I  shall 
take  notice  of  an  advantage  peculiar  to  the  English 
government,  and  which,  more  than  any  other  we 
could   mention,   must  contribute    to   its  duration. 

♦  As  affairs  are  situated  in  England,  tlie  dissolution  of  a  parlia- 
ment on  the  part  of  the  crown  is  no  more  than  an  appeal  either  to 
the  people  themselves,  or  to  another  parliament. 
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AW  the  political  pnsflions  of  manlcind,  if  we  attend 
to  it,  are  satisfied  and  provided  for  in  the  Englifih 
government ;  and  whether  we  look  at  the  monar- 
chical, the  aristocratical,  or  the  democratical  part  of 
it,  we  find  all  those  powers  already  settled  in  it  in 
a  regular  manner,  which  have  an  unavoidable 
tendency  to  arise,  at  one  time  or  other,  in  all  human 
BocieticB. 

If  we  could  for  an  instant  suppose  that  the 
EngjHsh  furm  of  government,  instead  of  having  been 
the  effect  of  a  concurrence  of  fortunate  circum- 
stances, had  been  established  from  a  seftled  plan  by 
a  man  who  had  discovered,  before-hand  and  by  rea- 
soning, ail  those  advantages  resulting  from  it  whicb 
we  now  perceive  from  experience,  and  had  under- 
taken to  point  them  out  to  other  men  ca|>able  of 
judging  of  what  he  said  to  tliem,  the  following  is, 
most  likely,  the  manner  in  which  he  would  have 
expressed  himself. 

'  Nothing  is  more  chimerical  (he  might  have  said) 
'  than  a  state  either  of  total  equality,  or  total  liberty, 

*  amongst  mankind.     In  all  societies  of  men,  some 

*  power  will  necessarily  arise.  This  power,  after 
'  gradually  becoming  confined  to  a  smaller  number 
'  of  persons,  will,  by  a  like  necessity,  at  last  fall  into 
'  the  hands  of  a  single  leader  ;  and  these  two  effects 

*  (of  which    you   may    see    constant    examples   in 

*  history)   arising  from  the  ambition   of  one  part 

*  of  mankind,  and  from  the  various  affections  and 
'  passions  of  the  other,  are  absolutely  unavoidable. 

'  Let  us,  therefore,  admit  this  evil  at  once,  since 
f  it  is  impossible  to  avoid  it.     Let  us,  of  ourselves, 

*  establish  a  chief  among  us,  since  we  must,  some 
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time  or  other,  submit  to  one ;  we  shaTl,  by  thiin  step, 
effectually  prevent  the  oonflicts  that  would  arise 
among  the  competitors  for  that  situation.  But 
let  us,  above  all,  avoid  plurality  ;  lest  one  of  the 
chiefs,  after  successively  raising  himself  on  the 
ruin  of  his  rivals,  should,  in  the  end,  establish 
despotism,  and  that  through  a  train  of  incidents 
the  most  pernicious  to  the  nation. 

*  Let  us  even  give  him  every  thing  we  can  con- 
fer without  endangering  our  security.  Let  us 
call  him  our  sovereign ;  let  us  make  him  con.- 
sider  the  state  as  being  his  own  patrimony ;  let 
us  grant  him,  in  short,  such  personal  privileges 
as  none  of  us  can  ever  hope  to  rival  him  in  ;  and 
we  shall  find  that  those  things  which  we  were  at 
first  inclined  to  consider  as  a  great  evil,  will  be  in 
reality  a  source  of  advantage  to  the  community. 
We  shall  be  the  better  able  to  set  bounds  to  that 
power  which  we  shall  have  thus  ascertained  and 
fixed  in  one  place.  We  shall  thus  render  more 
interested  the  man  whom  we  shall  have  put  in 
possession  of  so  many  advantagea,  in  the  fiiithful 
discharge  of  bis  duty  ;  and  we  shall  procure,  for 
each  of  us,  a  powerful  protector  at  home,  and 
for  the  whole  community,  a  defender  against 
foreign  enemies,  superior  to  all  possible  tempta- 
tion of  betraying  his  country. 

'  You  BQjay  also  have  observed  (he  might  con- 
tinue) that  in  all  states  there  naturally  arise 
around  the  person  or  persons  who  are  invested 
with  the  public  power,  a  class  of  men,  who,  with- 
out having  any  actual  share  iu  that  power,  yet 
partake  of  its  lustre, — who,  pretending  to  be  dis- 
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'  tinguishcil  from  tlii;  rest  ot  tlie  cuuiiuuitlty,  dii 
'  from  that  very  circumstance  become  dititinguitilied 
'  from  it ;  and  this  distinction,  tliuiigli  only  matter 

*  of  opinion,  und  at  iiret  thus  surreptitiouBly   ob- 

*  talned,  yet  may  become  in  time  the  source  of  very 
'grievous  effects. 

'  Let  us  tlierefore  reyitlate  this  evil,  which  we 
'  cannot  entirely  prevent.  Let  us  establish  this 
'  class  of  men,  who  wonid  otherwise  ^row  up 
<  among  us  without  our  knowledge,  and  gradually 
'  acquire  the  most  pernicious  privileges.  Let  us 
'  ^riiiit  .  them    distinctionit   that   are     visible    and 

*  clearly  ascertained  :  their  nature  will  thus  be  the 
'  better  understood,  and  tliey  will  of  course  be 
'  much  less  likely  to  become  dangerous.  By  the 
'  same  means  also,  wc  shall  preclude  all  other  per- 
'  sons  from  the  hopes  of  usurping  them.  As  to 
'  pretend  to  distinctions  can  thenceforward  be  nn 
'  longer  a  title  to  obtain  them,  every  one  who 
'  shall  not  be  expressly  included  in  tlieir  number 
'  must  continue  to  confess  himself  one  of  the 
'  people  ;  and,  just  as  we  said  before,  "  Let  us 
'  "  choose  ourselves  one  master  tluit  we  may  not 
,'  "  have  fifty,"  we  may  now  say,  "  Let  us  establisli 
,'  «'  three  hundred  lords,  that  we  may  not  have  ten 
'  "  thousand  nobles," 

*  Besides,  our  pride  will  better  reconcile  itaell' 
Vto  a  superiority  wliich  it  will  no  longer  think  of 
'  disputing.      Nay,    m    they    will    themselves    see 

*  that  we  are  before-hand  in  acknowledging  it, 
'  they  will  think  themselves   under  no  necessity  of 

*  being  insolent  to  furnish  us  a  proof  of  it.  Secure 
'  as  to  their  privileges,  all  violent  mrasures  on  their 
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part  for  maintaining,  and  at  last  petbaps  extend- 
ing them,  will  be  prevented  :  tbejr  will  never  com- 
bine with  any  degree  of  vehemence,  but  when 
they  really  have  cause  to  think  themselves  in  dan- 
ger ;  and  by  having  made  them  indisputably  great 
men,  we  shall  have  a  chance  of  often  seeing  them 
behave  like  modest  and  virtuous  citizens. 

*  In  fine,  by  being  united  in  a  regular  assembly, 
they  will  form  an  intermediate  body  in  the  state, 
that  is  to  say,  a  very  useful  part  of  the  govern- 
ment. 

*  It  is  also  necessary  (our  reasoning  lawgiver 
might  add)  that  we,  the  people,  should  have  ^n 
influence  upon  government:  it  is  necessary  for 
our  own  security ;  it  is  no  less  necessary  for  the 
security  of  the  government  itself.  But  expe- 
rience must  have  taught  you,  at  the  same  time, 
that  a  great  body  of  men  cannot  act,  without 
being,  though  they  are  nor  aware  of  it,  the  instru- 
ments of  the  designs  of  a  small  number  of  per- 
sons ;  and  that  the  power  of  the  people  is  never 
any  thing  but  the  power  of  a  few  leadera,  who 
(though  it  may  be  impossible  to  tell  when  or 
how)  have  found  means  to  secure  to  themselves 
the  direction  of  its  exercise. 

*  Let  us,  therefore,  be  also  betbre-hand  with 
this  other  inconvenience.  Let  us  effect  openly 
what  would,  otherwise,  take  place  in  secret. 
Let  us  intrust  our  power,  before  it  be  taken  from 
us  by  address.  Those  whom  we  shall  have  ex- 
pressly made  the  depositories  of  it,  being  freed 
from  any  anxious  care  about  supporting  them- 
selves, will  have  no  object  but  to  render  it  useful. 
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Tliey  will  fttand  in  awe  of  ue  tlie  more,  becau^ie 
'  they  well  know  tUat  they  have  not  imposed  upon 

*  UR  ;  and  Insteud  ol'  a  small  number  of  leaders, 
'  who  would  imagine  tliey  derive  their  whole  ini- 
'  portance  from  Mieir  own  dexterity,  we  shall  have 

*  express  and  acknowledg'ed  representatives,  who 
'  will    be    accountable  to  us  for  the   evils   of  the 

*  state. 

'  But  above  all,  by  forming  our  government 
'  with  a  small  number  of  persons,  we  Rhall  prevent 
'  any  disorder  that  may  take  place  in  it  from  ever 

*  becoming    dangerously    extensive.       Nay    more, 

*  we  shall  render  it  capable  of  such  incBtiniablc 
'  combinations  and  resources,  as  would  be  utterly 
'  impossible  in  the  government  of  all,  which  never 

*  can  be  any  thing  but  uproar  and  confusion. 

•  In  short,  by  expressly  divesting  ourselves  of  a 
'  power,  of  which  we  should,  at  best,  have  only  an 
'  apparent  enjoyment,  we  shall  be  entitled  to  make 
'  conditions  for  ourselves  :  we  will  insist  that  our 
'  liberty  be  augmented  j  we  will,  above  all,  reserve 
'  to  ourselves  the  right  of  watching  and  censuring 
'  that  administration  which  will  have  been  esta- 
'  blished  by  our  own  consent.  We  shall  the  better 
'  see  its  faults,  because  we  sball  be  only  spectators 
'  of  it :  we  shall  correct  them  the  better,  because 

*  we  shall  not  have  personally  concurred  in  its  opera- 
'  tione.'* 

"  lie  might  have  added, — "  Aa  we  will  nut  seek  to  eountcraci 
"  nature,  but  rallier  to  follow  it,  we  shall  be  nbie  to  prijcnre  oiir- 
"  selves  n  mikl  legi^lalion.  Lei  us  nut  he  wiiliout  cmiae  tIni^[ 
"  of  the  power  of  one  Diui ;  we  eliall  itave  ito  need  either  of  a 
1. 1'..  ■  F  F  2 
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The  English  constitution  being  founded  upon  such 
principles  as  those  we  have  just  described,  no  true 
comparison  can  be  made  between  it  and  the  gO'^ 
vernment  of  any  other  state ;  and  since  it  eri-* 
dently  secures,  not  only  the  liberty,  but  the  general 
satisfaction,  in  all  respects,  of  those  who  are  subject 
to  it,  in  a  much  greater  degree  than  any  other 
government  ever  did,  this  consideration  alone  affords 
sufficient  ground  to  conclude,  without  looking  far* 
ther,  that  it  is  also  more  likely  to  be  preserved  from 
ruin. 

And  indeed  we  may  observe  the  remarkable 
manner  in  which  it  has  been  maintained  in  the 
midst  of  such  general  commotions  as  seemed  to 
lead  to  its  unavoidable  destruction.     It  rose  ag^n, 

"  Tar})eian  rock,^^^  or  of  a  council  of  ten.  Having  expressly 
"  allowed  to  the  people  a  liberty  to  inquire  into  the  conduct  of 
"  government,  and  lo  endeavour  to  correct  it,  we  shall  need  neither 
"  state  prisons,  nor  secret  informers." 

^^^  Our  author's  repealed  reference  to  this  figure  (see  pages  185, 
236  and  330,)  may  make  some  readers  anxious  to  know  its  mean- 
ing. The  Tarpeian  Hill,  or  rock,  was  at  Rome,  and  is  the  same 
with  the  Capitoline  Hill.  It  was  eighty  feet  in  perpendicular 
height,  and  from  it  the  Romans  threw  their  condemned  criminAls 
down  the  deep  precipice  beneath.  Tt  was  named  after  Tarpeia, 
the  daughter  of  Tarpeius,  the  govemor  of  the  citadel  of  Rome, 
who  pi'omised  to  open  the  gates  of  the  city  to  the  Sabines,  pro- 
vided they  gave  her  their  gold  bracelets,  or,  as  sh«  expressed  iC, 
"  what  they  carried  on  their  left  hands."  Tatius,  the  king  of  the 
Sabines,  consented,  and  as  he  entered  the  gates,  to  punish  her 
perfidy,  he  threw  not  only  his  bracelet  but  his  shield  upon  Taipeia. 
His  followers  imitated  his  example ;  and  Tarpeia,  being  crushed 
to  death  under  the  weight  of  the  bracelets  and  shields  of  the  Sabine 
army,  was  buried  in  the  capitol. — Ei>itor. 
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w-e  see,  alter  the  wars  between  Henry  the  Tliiril 
1111(1  his  barons, — alter  the  usurpation  of  Henry 
the  Fourth, — and  after  tlie  long  and  bloody  con- 
tentions between  the  houses  of  York  and  Lancus- 
ter.  Nay,  thongh  totally  destroyed  in  a|ipearance 
aftwr  the  fall  of  Charles  the  First,  and  though  the 
greatest  efforts  liud  been  made  to  establleh  another 
form  of  government  in  its  stead,  yet  no  sooner  was 
Charles  the  Second  called  over,  than  the  con- 
stitution was  re -established  ujiou  all  its  ancient 
foundations. 

However,  as  wlial  has  not  happened  at  one  time 
may  happen  at  another,  future  revolutions  (events 
wiiich  no  form  of  government  can  totally  prevent) 
iDay  perhaps  end  in  a  different  manner  from  that 
in  which  past  ones  have  terminated.  New  com- 
binations may  possibly  take  place  among  the  then 
ruling  powers  of  the  state,  of  such  a  nature  as  to 
prevent  the  constitution,  when  peace  shall  be 
restored  to  the  nation,  from  settling  again  upon  its 
ancient  and  genuine  foundations  :  and  it  would  cer- 
tainly be  a  very  bold  assertion  to  uflirm,  that  both 
the  outward  form,  and  the  true  spirit  of  the  Eng- 
lish government,  would  again  be  preserved  from 
destruction,  if  the  same  dangers  to  which  they  have 
in  former  times  been  exposed  should  again  happen 
to  take  place. 

Nay,  such  fatal  changes  as  those  wc  mention 
may  be  introduced  even  in  (]uiet  times,  or,  at 
least,  by  means  in  appearance  peaceable  and  con- 
stitutional. Advantages,  for  instance,  may  le 
taken  by  particular  factions,  either  of  the  feeble 
ca|iacity,  or  of  the  misconduct  of  some 
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Temporary  prepos^eitoibnb  df  this '  f^ple ' majr  1ms  m 
artfully  managed  as  to  make  tliem  tokicti^  in  doings 
what  will  prove  afterwards  thie  ruhi  of  their  owif 
liberty.  Plans  of  apparent  improvement  in  ^e 
constitution,  forwarded  by  men  who,  though  with 
^ood  intentions,  shall  proceed  without  a  due  know* 
ledge  of  the  true  principles  and  foundations  of 
government,  may  produce  effects  quite  contrary 
to  those  which  were  intended,  and  in  reality  pa?e 
tho  £way  to  its  ruin.*  The  crown,  on  the  other 
hand,  may,  by  the  acquisition  of  foreign  dominions, 

*  Instead  of  looking  for  the  principles  of  politics  in  their  true 
sources,  that  is  to  say,  in  the  nature  of  the  affections  of  mankind, 
and  of  those  sacred  ties  hy  vrhich  the}'  arc  united  in  a  state  of 
society,  men  have  treated  that  science  in  the  same  manner  as 
they  did  natural  philosophy  in  the  time  of  Aristotle,  coutinuolly 
recurring  to  occult  causes  and  principles^  from  which  no  useful 
cous:equeuce  could  he  drawn.  Thus,  in  order  to  ground  particular 
assertions,  they  have  much  used  the  word  constitution  in  a  per- 
sonal sense,  fhe  constitution  loves,  the  constitution  forbids,  and 
the  like.  At  other  times  they  have  had  recourse  to  luxury,  in 
order  to  explain  certain  events;  and,  at  othei's,  to  a  still  more 
occult  cause,  which  ihey  have  called  corruption ;  and  abundance 
of  comparisons  drawn  from  the  human  body  have  been  also  used 
for  the  same  purposes :  continued  instances  of  such  defective 
arguments  and  considerations  occur  in  the  works  of  JIf.  deMohin- 
quieu,  though  a  man  of  so  much  genius,  and  from  whoso  writings 
so  much  inibrmation  is  nevertheless  to  be  derived.  Nor  is  it  only 
the  obscurity  of  the  writings  of  politicians,  and  the  impossibility 
of  applying  their  speculative  doctrines  to  practical  uses,  which 
prove  that  some  peculiar  and  uncommon  difficulties  lie  in  the  way 
of  the  investigation  of  political  truths ;  but  the  remarkable  per- 
plexity which  men  in  general,  even  the  ablest,  labour  inider,  when 
they  attempt  to  descant  and  argue  upon  abstract  questions  in  poli- 
tics, also  justifies  this  obsen-alion,  and  proves  that  the  true  first 
principles  of  this  science,  whatever  they  are,  lie  deep  both  in  the 
human  foeliugb  and  understanding. 
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acquire  a  f;ital  independency  on  the  pcuple :  and 
if,  witliout  entering  into  any  farther  purttcniurs  on 
this  subject,  I  were  required  to  point  out  the  prin- 
cipal events  which  wouhl,  if  they  were  ever  to 
iiitppen,  prove  immediately  the  rnin  of  the  English 
{government,  I  would  say,^ — the  English  govern- 
nient  will  be  no  more,  either  when  the  crown  sliall 
become  independent  on  the  nation  for  its  supplier 
or  when  the  representatives  of  the  people  shall 
begin  £o  shiire  in  the  executive  authority.* 


CHAPTER  XIX. 

A  few  additional  Thoughts  on  the  Attempts  tiiat 
at  particular  Times  may  be  made  to  abridge 
the  Power  of  the  Grown,  and  some  of  the 
Dangers  by  which  such  Attempts  may  be 
attended. 

The  power  of  tiie  crown  is  supported  by  deeper 
and  more  numerous  roots  than  the  generality  of 
people  are  aware  of,  aa  has  been  observed  in  a 
former  chapter ;  and  there  is  no  cause  to  fear  that 
the  wresting  any  capital  branch  of  its  prerogative 
may  be  effected,  in  common  peaceable  times,  by 
the    mere  theoretical    speculations   of   politicians. 

*  And  if  at  any  lime  dangerous  changes  ivere  to  lake  place 
in  tlie  English  coiislitulion,  the  pemicioua  tendency  of  which  the 
people  were  not  able  at  first  to  dlwovL-r,  restriclions  on  die  liberty 
iif  the  press,  and  on  the  potver  of  juries,  will  give  tlicin  llie  first 
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However,  it  is  not  equally  impracticable  that  tsotm 
event  of  the  kind  we  mention  may  be  brought 
about  through  a  conjunction  of  several  eircnm- 
Rtances.  Advantage  may,  in  the  first  place,  be 
taken  of  the  minority,  and  even  of  the  inexperience 
or  the  errors  of  the  person  invested  with  the  kingly 
authority.  Of  this  a  remarkable  instance  happened 
in  the  reign  of  George  the  First,  while  that  bill, 
by  which  the  order  of  peers  was  in  future  to  be 
limited  to  a  certain  number,  was  under  considera* 
tion  in  the  house  of  commons,  to  whom  it  had  been 
sent  by  the  lords.  So  unacquainted  was  the  king 
at  that  time  with  his  own  interest,  and  with  the 
constitution  of  the  £nglish  government,  that, 
having  been  persuaded  by  the  party  who  wished 
success  to  the  bill,  that  the  commons  only  objected 
to  it  from  an  opinion  of  its  being  disagreeable 
to  him,  he  was  prevailed  upon  to  send  a  message 
to  them,  to  let  them  know  that  such  an  opinion 
was  ill-grounded,  and  that,  should  the  bill  pass  in 
their  house,  it  would  meet  with  his  assent.  Con- 
sidering the  prodigious  importance  of  the  conse- 
quences of  such  a  bill,  the  fact  is  certainly  very 
remarkable. 

With  those  personal  disadvantages  under  which 
the  sovereign  may  lie  for  defending  his  authority, 
other  causes  of  difficulty  may  concur, — such  as 
popular  discontents  of  long  continuance  in  regard 
to  certain  particular  abuses  of  influence  or  autho- 
rity. The  generality  of  the  public,  bent,  at  that 
time,  both  upon  remedying  the  abuses  complained 
of,  and  preventing  the  like  from  taking  place  in 
future,  will  perhaps  wish  to  see  that  branch    of  the 
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piero^ativo  wliich  yuve  rise  to  tliem  takon  from 
tlie  crown  :  a  general  diBposition  to  applaud  siicli 
;v  measure,  if  effected,  will  be  manifested  from  all 
([darters  ;  and  at  tlie  same  time  ineu  may  )iot  be 
aware,  that  the  only  material  consequence  that 
miiy  arise  from  depriving  the  crown  of  that  branch 
of  power  which  has  caused  the  public  complaints, 
will  perhaps  be  the  having  transferred  that  branch 
of  power  from  its  former  seat  to  another,  and  hav- 
ing intrnsted  it  to  new  hands,  which  will  be  still 
more  likely  to  abuse  it  than  those  in  which  it  was 
formerly  lodged. 

la  general,  it  may  be  laid  down  as  a  maxim, 
that  power  under  any  form  of  government  must 
exist,  and  be  intrusted  somewhere.  If  the  consti- 
tution does  not  admit  of  a  king,  the  governing 
authority  is  lodged  in  the  hands  of  magistrates. 
If  the  government,  at  the  same  time  that  it  is  a 
limited  one,  bears  u  monarcliical  form,  those  por- 
tions of  power  that  are  retrenched  from  tiie  king's 
prerogative  will  most  probably  continue  to  subsist, 
and  be  vested  in  a  senate  or  assembly  of  great  men, 
under  Bome  otlier  name  of  the 'like  kind. 

Thus,  in  the  kingdom  of  Sweden,  which,  having 
been  a  limited  monarchy,  may  supply  examples 
very  applicable  to  the  government  of  this  country, 
we  find  that  the  jiower  of  convoking  the  general 
states  (or  parliament)  of  that  kingdom  had  been 
taken  from  the  crown  ;  but  at  the  same  time  we 
also  find  that  the  Swedish  senators  had  invested 
themselves  with  that  essential  branch  of  power 
which    the   crown    hud    lost :     1    mean    here    the 
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government  of  Sweden  as  it  stood  before  the  last 
revolution. 

The  power  of  the  Swedish  king  to  confer  offices 
and  employments  had  been  also  verj  much  abridged* 
But  what  was  wanting  to  the  power  of  the  king, 
the  senate  enjoyed  :  it  had  the  nomination  of  three 
persons  for  every  vacant  office,  out  of  whom  ike 
king  was  to  choose  one. 

The  king  had  but  a  limited  power  in  r^ard  to 
pardoning  offenders ;  but  the  senate  likewise  po8^ 
sessed  what  was  wanting  to  that  branch  of  his  pre- 
rogative, and  it  appointed  two  persons,  without  the 
consent  of  whom  the  king  could  not  remit  the  pu- 
nishment of  any  offence. 

The  king  of  England  has  an  exclusive  power 
in  regard  to  foreign  affairs,  war,  peace,  treaties; — 
in  all  that  relates  to  military  affairs,  he  has  the 
disposal  of  the  existing  army,  of  the  fleet,  &c. 
The  king  of  Sweden  had  no  such  extensive  powers ; 
but  they  nevertheless  existed  :  every  thing  relating 
to  the  above-mentioned  objects  was  transacted  in 
the  assembly  of  the  senate  ;  the  majority  decided  ; 
the  king  was  obliged  to  submit  to  it ;  and  his 
only  privilege  consisted  in  his  vote  being  accounted 
two.* 

•  The  Swedish  senate  was  fully  composed  of  sixteen  members. 
In  regard  to  affairs  of  smaller  moment  they  formed  themselves  into 
two  divisions,  in  either  of  these,  when  they  did  sit,  the  presence  of 
seven  members  was  required  for  the  eireciual  transacting  of  busi- 
ness: in  affairs  of  importance,  the  assembly  was  formed  of  the 
whole  senate ;  and  the  presence  of  ten  members  was  required  to 
give  force  to  the  resolutions.     When  the  king  could  not  or  would 
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If  we  pui-sue  farther  our  inqtiii^  on  the  subject, 
we  shall  find  thiit  the  king  of  Sweden  could  not 
raise  whom  he  pleased  to  the  office  of  senator,  as 
the  kinjr  of  England  can  in  regard  to  the  office  of 
member  of  the  privy  council  ;  but  the  Swedish 
states,  in  the  assembly  of  wliom  the  nobility  en- 
joyed most  capital  advantag-es,  possessed  a  share  of 
the  power  we  mention,  in  conjunction  with  the 
king;  and  in  cases  of  vacancies  in  the  senate,  they 
elected  three  persons,  out  of  whom  the  king  was  to 
return  one. 

The  king  of  England  may,  at  all  times,  deprive 
the  ministers  of  their  employments.  The  king  of 
Sweden  could  remove  no  man  from  his  office  j  but 
ttie  states  enjoyed  the  power  that  had  been  denied 
to  the  king  ;  and  tliL-y  might  deprive  of  their  places 
both  the  senators,  and  those  persona  in  general  who 
bad  share  in  the  administration. 

The  king  of  England  has  the  power  of  dissolving, 
or  keeping  assembled,  his  piirliament.  The  king  of 
Sweden  had  not  that  power  ;  but  the  states  might  of 
themselves  prolong  their  duration  as  they  thought 
proper. 

not  tAke  liis  seat,  the  senate  procccdeil  nevertliclcss,  and  tbc  iiiu- 
jority  conlinueil  to  be  eijiiiilly  decisive. 

Ab  the  royal  seal  was  necessary  for  putting  in  executiim  Uie  re- 
solutioos  of  the  scDate,  ling  Adolphua  Frederic  tried,  by  nfusing  to 
leud  the  same,  to  prociiTe  ihut  potrer  which  he  had  uot  by  his  suf- 
friige,  and  to  stop  ibe  proceedings  of  the  senate.  Great  dehales  in 
cotiaequence  of  that  pretension  arose,  and  coniinucd  fur  a  while  j 
but  at  last,  in  the  year  1 766,  the  king  was  nver-rulcd  by  the  senate, 
who  ordered  a  seal  to  be  made,  that  was  uaued  the  ting'i  teal, 
whicli  they  nffixed  to  ilieir  official  resolutions,  when  the  king  iv- 
fi|^«il  lo  lend  liis  own. 
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f   Tho^e  who  thiak  that  tlie  prerogative  of  ^  king 
eaiinot  be   too  much   abrid^ed»   and   that   power 
loses  all  ito  influence  on  the  dispositions  and  vieWA 
of  those   who  possess  it,  according  to  the  kind  of 
name  used  to  express  the  offices  by  which  it  is  con^ 
ferred,  may  be  satisfied,  no  doubt,  to  behold  those 
branches  of  power  that  were  taken  from  a  king 
distributed  to  several  bodies,  and  shared  by  the  re- 
presentatives of  the  people ;  but  those  who  think 
that  power,  when  parcelled  and  diffused,  is  never  so 
well  repressed  and  regulated  as  when  it  is  confined 
to  a  sole  indivisible  seat,  which  keeps  the  nation 
united  and  awake,  —those  who  know,  that,  names  by 
no  means  altering  the  intrinsic   nature  of  things, 
the  representatives  of  the  people,  as  soon  as  they 
are  invested  with  independent  authority,  become, 
ipsoJactOf  its  masters, — those  persons,  I  say,  will 
not  think  it  a  very  happy  regulation  in  the  former 
constitution  of  Sweden  to  have  deprived  the  king 
of  prerogatives  formerly  attached  to  his  office,  in 
order  to  vest  the  same  either  in  a  senate,  or  in  the 
deputies  of  the  people,  and  thus  to  have  intrusted 
with  a  share  in  the  exercise  of  the  public  power 
those  very  men  whose  constitutional  office  should 
have  been  to  watch  and  restrain  it. 

Frotn  the  indivisibility  of  the  governing  autho- 
rity in  England,  a  community  of  interest  take^ 
place  among  all  orders  of  men  ;  and  hence  arises, 
as  a  necessary  consequence,  the  liberty  enjoyed  by 
all  ranks  of  subjects.  This  observation  has  been 
insisted  upon  at  length  in  the  course  of  the  present 
work.  The  shortest  reflection  on  the  frame  of  the 
human  heart  suffices  to  convince  us   of  its   truth. 
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and  nt  tlie  smne  time  iiianlfests  tlic  danger  that 
would  result  from  itiakhi^  niij'  changes  in  tlie  form 
of  the  existing  govern  in  ent,  by  which  this  general 
cotniniinitv  of  interest  nitg-ht  be  lessened, — iniles'? 
we  are  at  the  same  time  also  determined  to  believp, 
that  partial  nature  forms  men  in  this  island  with 
sentiments  very  different  from  ttie  seifli^h  and  ambi- 
tious dispositions  which  have  ever  been  found  in 
other  countries." 


•  Such  rcguhiioUM  o»  may  esseotidl/  affed,  thi'ni^h.tlieir,eitu,-; 
sequences,  ilie  eqniiioise  pf  o  govcrnnieiit,  may  be  brought  alioiit. 
ercii  iLoiigli  llie  jmiinotcrs  iheuiKclves  oi  those  regit  lui  in  its  ui-e  irnt 
aware  of  their  tftnleucy.  When  the  bill  paxsecl  in  theseventpenih 
cmtuty,  by  which  it  nas  enacted  Lhnl  tlie  crown  sliould  give  up 
ile  pi'en>gaii?o  of  dissulving  the  iiuriiatuent  iheu  silting,  the  g^ei'i 
mlity  of  pe(ipl«'  had  no  [liuiifjlit  of  tlie  caUmitous  consequences, 
that  «ere  lo  fullow  :  very  fur  from  ii.  Tlie  king  himself  ucrtaiiilv 
felt  no  very  great  oiqirelrensioii  on  ihul  accomit;  else  he  would 
not  La»t  giren  his  a^fieai ;  and  ihe  foinmfins  tlicnisekfs,  it  ajipears,' 
had  very  faint  notioiis  nf  ihe  cnjiiial  changes  which  the  bill  wonld 
speedily  eflfect  ill  their  poliiital  silualion. 

When  the  crown  nf  Sw  edfn  waSj  in  llie  first  instance,  slopped  of 
alt  the  dilTerenl  prerogatives  we  have  iiieiilioued,  it  does  not  a[i|)eair 
thai  those  measures  were  effected  by  snddcn  open  provisions  for' 
thai  pnrpose  !  ii  is  very  probable  that  the  way  hud  been  paved  tot 
them  by  indireu  reyulaliona  formerly  made,  the  whole  tendency  df- 
which  scBTCtly  any  one  perhaps  could  foresee  nl  tlie  tirop  ib^  Wfp. 
framed. 

When  the  bitt  was  in  agitation,  for  limiting  the  house  of  peers 
to  a  certain  number,  its  great  constiluLionnl  consequences'  wcrb^ 
scarcely  attended  lo  by  any  body.  The  king  iiimself  certainly  saw  | 
no  harm  in  it,  since  he  sent  an  open  lueasuge  to  promote  the  pass- 
ing of  it:  n  measure  which  was  mil,  ]icrliups,  strictly  regtilur.  The, 
hill  Wtts,  il  appears,  generally  approved  out  of  doors.  I  Is  fate  was 
for  a  long  time  dotibtfiil  in  the  bouse  of  commons  ;  nor  did  the^' 
acqiiiiv  any  favour  with  the  hnlk  of  the  peo]>le  by  finally  rejecting' 
it  ;  and  judge  Blackslone,  as  I  find  in  li 
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But  experience  does  not  by  anj  metns  alk>vr 
us  to  entertain  so  pleasing  an  opinion*  The  pe^ 
rusal  of  the  history  of  this  country  will  ahow:  u^ 
that  the  care  of  its  legislators,  for  the  welfare  of 
the  subject,  always  kept  pace  with  the  exigencies 
of  their  own  situation.  When,  through  the  mi^ 
nority,  or  easy  temper  of  the  reigning  prince,  or 
other  circumstances,  the  dread  of  a  superior  power 
began  to  be  overlooked,  the  public  cause  was  im» 
mediately  deserted  in  a  greater  or  less  degree,  and 
pursuit  after  private  influence  and  lucrative  offices 
took  the  place  of  patriotism.  When,  in  the  reign 
of  Charles  the  First,  the  authority  of  the  crown 
was  for  a  while  annihilated,  those  very  men,  who 
till  then  had  talked  of  nothing  but  Magna  Charta 
and  liberty,  instantly  endeavoured  openly  to  tram* 
pie  both  under  foot. 

seem  to  have  thought  much  of  the  bill,  and  its  being  rejected,  as 
he  only  observes  that  the  commons  "  wished  to  keep  the  door  of 
*'  the  house  of  lords  as  open  as  possible."  Yet,  no  bill  of  gpreat^ 
constitutional  importance  was  ever  agitated  in  parliament ;  since 
the  consequences  of  its  being  passed  would  have  been  the  freeing 
the  house  of  lords,  both  in  their  judicial  and  legislative  capacities, 
from  all  constitutional  check  whatever,  either  from  the  crown  or  the 
nation.  Nay,  it  is  not  to  be  doubted,  that  they  would  have  ae- 
quired,  in  time,  the  right  of  electing  their  own  members :  though 
it  would  be  useless  to  point  out  here  by  what  series  of  intermediate 
events  the  measure  might  have  been  brought  about.  "Whether 
there  existed  any  actual  project  of  this  kind  among  the  first 
framers  of  the  bill,  does  not  appear ;  but  a  certain  number  of  the 
members  of  the  house  we  mention  would  have  thought  of  it  soon 
enough,  if  the  bill  in  question  had  been  enacted  into  a  law  ;  and 
they  would  certainly  have  met  with  success,  had  they  been  con- 
tented to  wait,  and  had  they  taken  time.  Other  equally  important 
changes  in  the  substance,  and  perhaps  the  outward  form,  of  the  go- 
veniment  would  have  followed. 
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Since  the  time  we  iiieution,  the  former  constttu- 
tion  of  the  government  having  been  restoretl,  thn 
great  outlines  of  public  liberty  have  indeed  been 
warmly  and  seriously  defended  ;  but  if  any  partial 
nnjust  laws  or  regulations  have  been  made,  espe- 
cially bince  the  revolution  of  the  year  l6S9,— if 
any  abuses  injurious  to  particular  classes  of  indi- 
viduals have  been  suffered  to  continue,  it  will  cer- 
tainly  be  found  upon  inquiry,  that  those  laws  and 
those  abuses  were  of  such  a  complexion,  that  from 
them,  the  members  of  the  legislature  well  knew, 
neither  they  nor  their  friends  would  ever  be  likely 
to  suffer. 

If,  through  the  unforeseen  operation  of  some  new 
regulation  made  to  restrain  the  royal  prerogative, 
or  through  some  sudden  [;ublic  revolution,  any  par- 
ticular bodies  or  classes  of  individuals  were  ever 
to  acquire  a  personal  independent  share  in  the  ex- 
ercise of  the  governing  authority,  we  should  behold 
the  public  virtue  and  patriotism  of  the  legislators 
and  great  men  immediately  cease  with  its  cause, 
and  aristocracy,  as  it  were,  watchful  of  the  oppor- 
tunity, burst  out  at  once,  and  spread  itself  over  the 
kingdom. 

The  men  who  are  now  the  ministers,  but  then 
the  partners  of  the  crown,  would  instantly  set  them- 
selves above  the  reach  of  the  law,  and  soon  after 
ensure  the  same  privilege  to  their  several  supporters 
or  dependents. 

Personal  and  independent  power  becoming  the 
only  kind  of  security  of  which  men  would  now 
show  themselves  ambitious,  the  Habeas  Corpus 
act,  and  in  general  all  those  laws  which  subjects  of 
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every  rank  regard  with  veneratHNU^  aad  to.  mhUk 
they  look  up  for  protection  and  safety^  wottld  &• 
spoken  of  with  contempt,  and  mentioiied  as  X9h 
medies  fit  only  for  peasants  and  cits : — it  even 
would  not  be  long  before  they  would  be  set  aside^ 
as  obstructing  the  wise  and  salutary  steps  of  the 
senate. 

The  pretensions  of  an  equality  of  right  in  all 
subjects  of  whatever  rank  and  order,  to  their  pro- 
perty and  to  personal  safety,  would  soon  be  looked 
upon  as  an  old-fashioned  doctrine,  which  the  judge 
himself  would  ridicule  from  the  bench.  And  the 
liberty  of  the  press,  now  so  universally  and  warmly 
vindicated,  would,  without  loss  of  time,  be  cried 
down  and  suppressed,  as  on'y  serving  to  keep  up 
the  insolence  and  pride  of  a  refractory  people. 

And  let  us  not  believe,  that  the  mistaken 
people,  whose  representatives  we  now  behold 
making  such  a  firm  stand  against  the  indivimUe 
power  of  the  crown,  would,  amidst  the  general  de*- 
vastation  of  every  thing  they  hold  dear,  easily  find 
men  equally  disposed  to  repress  the  encroaching, 
while  attainable^  power  of  a  senate  and  body  of 
nobleSi 

The  time  would  be  no  more  when  the  people; 
upon  whatever  men  they  should  fix  their  choibl", 
would  be  sure  to  find  them  ready  sincerely  to  join 
in  the  support  of  every  important  branch  of  public 
liberty. 

Present  w  expected  personal  power,  and  inde- 
pendence on  the  laws,  being  now  the  consequence 
^^f  the  trust  of  the  people, — wherever  they  should 
apply  for  servants,  they  would  only  meet  with  be« 
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trayers.  Corrupting,  aa  it  were,  every  thing-  they 
flhoiilfj  touch,  they  could  confer  no  favour  upon  an 
individual  but  to  destroy  his  public  virtue;  and 
(to  repeat  the  words  used  in  a  former  chapter) 
'*  their  raiBin^  a  man  would  only  be  itniuediately 
"  inspiring'  him  with  views  directly  opposite  to  their 
"  own,  and  sending  him  to  increase  the  number  o( 
"  their  enemies." 

All  these  considerations  strong-ly  point  out  the 
very  great  caution  which  is  necessary  to  be  used 
in  the  difficult  business  of  laying  new  restraints  on 
the  governing  authority.  Let  therefore  the  less 
informed  part  of  the  people,  whose  zenl  requires  to 
be  kept  up  by  visible  objects,  look  (if  they  choose) 
upon  the  crown  as  the  only  seat  of  the  evils  they 
are  exposed  to  ;  mistaken  notions  on  their  part  aru 
less  dangerous  than  political  indifference  ;  and  they 
are  more  enaily  directed  than  roused  ; — but,  at  the  ' 
same  time,  let  the  more  enlightened  part  of  the 
nation  constantly  remember,  that  the  constitution 
only  subsists  by  virtue  of  a  proper  equilibrium,' — by 
a  discriminating  line  being  drawn  between  power 
and  liberty. 

Made  wise  by  the  examples  of  several  other  na- 
tions, by  those  which  the  history  of  this  very  country 
affords,  let  the  people,  in  the  heat  of  their  struggles 
in  the  defence  of  liberty,  always  take  heed,  only  to 
reach,  never  to  overshoot  the  mark, — only  to  re- 
press, never  to  transfer  and  diffuse  power. 

.  particular  times 
!  crown, 


let  it.  < 


^ally  1 


rity  c 


f  hand,  be  remembered,  that  even  the 


power  of  the  Tudors  was  opposed  and  subdued, — 
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and,  on  the  other,  let  it  be  looked  upon  as  a  funda- 
mental maxim,  that,  whenever  the  prospect  of  per- 
sonal power  and  independence  on  the  gx>veming 
authority  shall  offer  to  the  view  of  the  members  of 
the  legislature,  or  in  general  of  those  men  to  whom 
the  people  must  trust,  even  hope  itself  is  destroyed. 
The  Hollander,  in  the  midst  of  a  storm,  though 
trusting  to  the  experienced  strength  of  the  mounds 
that  protect  him,  shudders,  no  doubt,  at  the  sight 
of  the  foaming  element  that  surrounds  him  ;  but 
they  all  gave  themselves  over  for  lost,  when  they 
thought  the  worm  had  penetrated  into  their  dykes.* 


CHAPTER  XX. 

A  few  additional  Observations  on  the  Right  of 
Taxation^  which  is  lodged  in  the  Hands  of  the 
Representatives  of  the  People.  What  kind  of 
Danger  this  Right  may  be  exposed  to. 

The  generality  of  men,  or  at  least  of  politiciaus, 
seem  to  consider  the  right  of  taxing  themselves, 
enjoyed  by  the  English  nation,  as  being  no  more 
than  the  means  of  securing  their  property  against 
the  attempts  of  the  crown;  while  they  overlook 
the  nobler  and  more  extensive  efficiency  of  that 
privilege. 

*  Such  new  forms  as  may  prove  deslructire  of  the  real  sob- 
stance  of  a  government  may  be  unwaiily  adopted,  iu  the  same 
manner  as  the  superstitious  notions  and  practices  described  in  my 
work,  entitled  Memorials  of  Human  Superstition,  may  be  intro- 
duced into  a  religion,  so  as  entirely  to  subvert  the  true  spirit  of  it. 
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The  right  to  grant  subsidies  to  the  crown,  pos- 
sessed by  the  people  of  England,  is  the  safeguard 
of  all  thoir  otber  liberties,  religious  and  civil ;  it  is 
a  regular  mean  conferred  on  tliem  by  the  consti- 
tution, of  influencing'  the  motion  of  the  executive 
power;  and  it  forms  the  tie  by  which  the  latter  is 
bound  to  them.  In  short,  this  privilege  is  a  sure 
pledge  in  their  hands,  that  their  sovereign,  who 
can  dismiss  their  representatives  at  his  pleasure, 
will  never  entertain  thoughts  of  ruling  without  the 
assistance  of  these. 

If,  through  upforeseen  events,  the  crown  could 
attain  to  be  independent  on  the  people  in  regard 
to  its  supplies,  such  is  the  extent  of  its  preroga^ 
tive,  that,  from  that  moment,  all  the  means  the 
people  possess  to  vindicate  tlieir  liberty  would  be 
annihilated.  They  would  have  no  resource  left, — 
except  indeed  that  uncertain  and  calamitous  one, 
of  an  appeal  to  the  sword  }  which  is  no  morev 
after  all,  than  what  the  most  enslaved  nations 
enjoy. 

Let  us  suppose,  for  instance,  that  abuses  of  power 
should  be  committed,  which,  either  by  their  imme- 
diate operation,  or  by  the  precedent  they  might 
establish,  should  undermine  the  liberty  of  the  subject. 
The  people,  it  will  be  said,  would  then  liave  their 
remedy  in  the  legislative  power  possessed  by  their 
representatives.  The  latter  would,  at  the  first  op- 
portunity, interfere,  and  frame  such  bills  as  would 
prevent  the  like  abuses  for  the  future.  But  here  we 
must  observe,  that  the  assent  of  the  sovereign  is  ne- 
cessary to  make  those  bills  become  laws  :  and  if,  as 
we  have  just  now  supposed,  he  had  no  need  of  the 
G  o  2 
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support  of  the  commons,  how  could  they  obtain  his 
assent  to  laws  thus  purposely  framed  to  abridge  his 
authority  ? 

Again,  let  us  suppose  that,  instead  of  contenting 
itself  with  making  slow  advances  to  despotism,  the 
executive  power,  or  its  minister,  should  at  oncfe 
openly  invade  the  liberty  of  the  subject.  Obnoxious 
men,  printers  for  instance,  or  political  writers^ 
might  be  persecuted  by  military  violence,  of,  to  do 
things  with  more  security,  with  the  forms  of  law. 
Then,  it  will  be  said,  the  representatives  of  the 
people  would  impeach  the  persons  concerned  in 
those  measures.  Though  unable  to  reach  a  king 
who  personally  can  do  no  wrongs  they  at  least 
would  attack  those  men  who  were  the  immediate 
instruments  of  his  tyraimical  proceedings,  and  en- 
deavour, by  bringing  them  to  condign  punishment, 
to  deter  future  judges  or  ministers  from  imitating 
their  conduct.  All  this  I  grant ;  and  I  will  even 
add,  that,  circumstanced  as  the  representatives  of 
the  people  now  are,  and  having  to  do  with  a  sove- 
reign who  can  enjoy  no  dignity  without  their  assist- 
ance, it  is  most  likely  that  their  endeavours  in  the 
pursuit  ^f  such  laudable  objects  would  prove  suc- 
cessful. But  if,  on  the  contrary,  the  king,  as  we 
have  supposed,  stood  in  no  need  of  their  assistance, 
and  moreover  knew  that  he  should  never  want  it, 
it  is  impossible  to  think  that  he  would  then  suffer 
himself  to  remain  a  tame  spectator  of  their  pro- 
ceedings. The  impeachments  thus  brought  by  them 
would  immediately  prove  the  signal  of  their  dift- 
mission  ;  and  the  king  would  make  haste,  by  dis- 
solving them,  both  to  revenge  what  would  then  be 
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r;tll<!(l  tlie  insolence  of  tbe  commons,  and  to  secure 
his  iitjnisters. 

IJiit  even  those  are  vain  suppositions  ;  the  evil 
woiilil  reach  much  farther ;  and  we  may  be  as- 
sured that,  if  ever  the  crown  should  be  in  a  con- 
dition to  g'overn  without  the  assistance  of  the 
representatives  of  the  people,  it  would  dismiss  them 
for  ever,  and  thus  rid  itself  of  an  assembly  which, 
continuing  to  be  a  clog'  on  its  power,  would  no 
lono:er  be  of  any  service  to  it.  This  Charles  the 
First  attempted  to  do  when  he  found  his  parlia- 
ments refractory,  and  the  kings  of  France  really 
have  done,  with  respect  to  the  general  estates  of 
their  kingdom. 

Indeed  if  we  consider  the  extent  of  the  prero- 
gative of  the  king  of  England,  and  especially  the 
circumstance  of  his  completely  uniting  in  himself 
all  the  executive  and  active  powers  of  the  state,  we 
sliall  find  that  it  it  no  exaggeration  to  say  that  he 
has  pon-er  sufficient  to  be  as  arbitrary  as  tlie  kings 
of  France,  were  it  not  for  the  right  of  taxation, 
which,  in  England,  ia  possessed  by  the  people ; 
and  the  only  constitutional  difference  between  the 
PVench  and  English  nations  is,  that  the  former  can 
neither  coufi-r  benefits  on  their  sovereign,  nor  ob- 
struct his  measures;  while  the  latter,  how  exten- 
sive soever  the  prerogative  of  their  king  may  be, 
can  denybini  the  means  of  exerting  it. 

lint  here  a  most  Important  observation  is  to  be 
made  ;  and  I  entreat  tbe  reader's  attention  to  the 
subject.  This  right  of  granting  subsidies  to  the 
crown  can  only  be  effectual  when  it  is  exercised  by 
one  assembly  alone.     When  several  distinct  asseni- 
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blies  have  it  equally  in  their  power  to  supply  the 
wants  of  the  prince,  the  case  becomes  totally  al- 
tered. The  competition  which  so  easily  takes 
place  between  those  different  bodies,  and  even  the 
bare  consciousness  which  each  entertains  of  its  in- 
ability to  obstruct  the  measures  of  the  sovereigpn, 
render  it  impossible  for  them  to  make  any  efifec- 
tual  constitutional  use  of  their  privilege.  **  Those 
**  different  parliaments  or  estates  (to  repeat  the 
"  observation  introduced  in  the  former  part  of  this 
"  work)  having  no  means  of  recommending  them- 
"  selves  to  their  sovereign,  but  their  superior  readi- 
'*  ness  in  complying  with  his  demands,  vie  with 
"  each  other  in  granting  what  it  would  not  only 
'*  be  fruitless  but  even  dangerous  to  refuse.  And 
'*  the  king,  in  the  mean  time,  soon  comes  to  de- 
"  mand,  as  a  tribute,  a  gift  which  he  is  confident 
**  to  obtain."  In  short,  it  may  be  laid  down  as 
a  maxim,  that  when  a  sovereign  is  made  to  de- 
pend, in  regard  to  his  supplies,  on  more  assem- 
blies than  one,  he  in  fact  depends  upon  none. 
And  indeed  the  king  of  France  is  not  independent 
of  his  people  for  his  necessary  supplies,  any  other- 
wise than  by  drawing  the  same  from  several  dif- 
ferent assemblies  of  their  representatives  :  the  latter 
have  in  appearance  a  right  to  refuse  all  his  de- 
mands: and  as  the  English  call  the  grants  they 
make  to  their  kings,  aids  or  subsidies,  the  estates 
of  the  French  provinces  call  theirs  dons  gratuifSy 
or  free  gifts. 

What  is  it,  therefore,  that  constitutes  the  differ- 
ence between  the  political  situation  of  the  French 
and  English  nations,  since  their  rights  thus    seem 


01"    JCNGLAND. 


i55 


I 


(Hit ward ly  to  be  the  saoie?  The  difference  lies  iu 
this,  that  there  has  never  been  in  England  ii^oru 
than  one  assembly  that  could  supply  the  wants  of 
the  sovereign.  This  has  always  kept  him  in  a 
state,  not  of  a  seeming,  but  of  a  real  dependence 
on  the  representatives  of  the  people  for  his  neces- 
sary supplies ;  and  how  low  soever  the  liberty  of 
the  subject  may,  at  particular  times,  have  sunk, 
they  have  always  found  themselves  possessed  of  the 
most  effectual  means  of  restoring  it,  whenever  they 
thought  pro[)er  so  to  do.  Under  Henry  the  Elglith, 
for  instance,  we  find  the  despotism  of  the  crown  to 
have  been  carried  to  an  astonishing  height :  it  was 
even  enacted  that  the  proclamations  of  the  king 
should  have  the  force  of  law  :  a  thing  which,  even 
in  France,  never  was  so  expressly  declared :  yet, 
no  sooner  did  the  nation  recover  from  its  long 
state  of  supineness,  than  the  exorbitant  power  of 
the  crown  was  reduced  within  its  constitutional 
bounds. 

To  no  other  cause  than  the  disadvantage  of  their 
bitnation,  are  we  to  ascribe  the  low  condition  in 
which  the  deputies  of  the  people  in  the  assembly 
called  the  general  estates  of  France,  were  always 
forced  to  remain. 

Surrounded  as  they  were  by  the  particular  estates 
of  those  provinces  into  which  the  kingdom  bad 
been  formerly  divided,  they  never  were  able  to 
stipulate  conditions  with  their  sovereign  :  and  in- 
stead of  making  their  right  of  granting  subsidies 
to  the  crown  serve  to  gain  them  in  the  end  a  share 
,  in  the  legislation,  they  ever  remained  confined  tu 
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the  unassuming  privilege  of  **  humble  supplicatioo 
and  remonstrance."* 

Those  estates^  however,  as  all  the  great  lords  in 
France  were  admitted  into  them,  began  at  length 
to  appear  dangerous  ;  and  as  the  king  could  in  the 
mean  time  do  without  their  assistance,  they  were 
set  aside.     But  several  of  the  particular  states  of 

*  An  idea  of  the  manner  in  which  the  husiness  of  granting  su])- 
plies  lo  the  crown  was  conducted  by  the  states  of  the  province  of 
Bretagne  in  the  reign  of  Louis  the  Fourteenth,  may  be  foened 
from  several  lively  strokes  to  be  met  with  in  the  Letters  of  Madame 
dc  Sevigne,  whose  estate  lay  in  that  province,  and  who  had  often 
assisted  at  the  holding  of  those  states.  The  granting  of  supplies  was 
not,  it  seems,  looked  upon  as  any  seiious  kind  of  business.  The 
whole  time  the  states  were  sitting,  was  a  continued  scene  of  fesdr 
vity  and  entertainment ;  the  canvassing  of  the  demands  of  the  croTiH 
was  chiefly  carried  on  at  the  table  of  the  nobleman  who  had  been 
de])uted  from  court  to  hoM  the  slates ;  and  the  different  points  were 
usually  decided  by  a  kind  of  acclamation.  In  a  certain  assembly 
of  those  stales,  the  duke  of  Chaulnes,  the  loid  deputy,  had  a  pre- 
sent of  fifty  thous  uid  crowns  made  to  him,  as  well  as  a  considerable 
one  for  his  duchess,  besides  obtaining  the  demand  of  the  court: 
and  the  lady  we  quote  here,  commenting  somewhat  jocularly  on 
these  grants,  says,  Ce  n'est  pas  que  nous  soyons  riches:  mats 
nous  sommis  hofinefes,  nous  avons  du  courage,  el  entre  midi  et 
une  Iheure  nous  ne  savons  rien  re/user  d  nos  amis.  "  It  is  not 
"  that  we  are  rich ;  but  we  are  civil,  we  are  full  of  courage,  and 
"  between  twelve  and  one  o'clock  we  are  unable  to  deny  any  thing 
"  lo  our  friends." 

The  di.'creut  provinces  of  France,  it  may  be  obsen'ed,  are  liable 
to  pay  several  taxes  besides  those  imposed  on  them  by  their  own 
states.  Dean  Tucker,  in  one  of  his  tracts,  in  which  he  has  thought 
])roper  to  quote  this  work,  has  added  to  the  above  instance  of  the 
French  provinces  that  of  the  states  of  the  Austrian  Netherlands, 
which  is  very  conclusive.  And  examples  to  the  same  purpose 
might  be  supplied  by  all  those  kingdoms  of  Eiu-ope  in  which  pro- 
viucial  stales  are  holden. 
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the  provinces  are  preserved  to  this  day:*  some, 
wliich  for  temporary  reasons  had  been  abolished, 
have  been  restored  :  nay,  so  manageable  have  po- 
pular assemblies  been  found  by  tlie  crown,  when  it 
has  to  do  with  many,  that  the  kind  of  g'oveniiuent 
we  mention  is  tliat  which  it  has  been  found  most 
convenient  to  assign  to  Corsica :  and  Corsica  baa 
been  made  un  pays  (Fetats."-^* 

That  the  crown  in  England  should,  on  a  sudden, 
render  itself  independent  on  the  commons  for  its 
supplies, — that  is,  should  on  a  sudden  successfnlly 
assume  to  itself  a  right  to  lay  taxes  on  the  subject, 
by  its  own  authority, — ia  not  certainly  an  event 
likely  to  take  place,  nor  indeed  is  it  one  that 
sliould,  at  the  present  time,  raise  any  kind  of  po- 
litical apprehension.  But  it  is  not  equally  imprac- 
ticable that  the  right  of  the  representatives  of  the 
people  might  become  invalidated,  by  being  divided 
in  the  manner  that  has  been  just  described. 

Such  a  division  of  the  right  of  the  people  might 
be  effected  in  various  ways.  National  calamities, 
for  instance,  unfortunate  foreign  wars  attended 
with  loss  of  public  credit,  might  suggest  methods 
for  raising  the  necessary  supplies,  different  from 
those  which  have  hitherto  been  used.  Dividing 
•  The  year  1784. 


5"  Allied  by  the  gdod-wiil  and  submission  of  the  inhsbiianis, 
|]i«  Bullish,  widi  an  armed  force,  took  possession  of  Corsica  in  tlie 
year  1794,  nud  grained  lo  liie  island  a  cunsiitiitioii  and  a  parlia- 
nienl  s  n  Iw  lo  ll  r  own.  The  ^leople,  however,  were  nol  long 
pleBsed  »  Ut  he  r  prolestant  rulers:  ihe  isliind  WM  evaciialed  in 
174  ad  agu  n  jwssessed  by  France,  of  which  luugdtnn  it  has 
cv  fun     1     1  iiiti'grul  ]jart. — EorroR. 
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the  kingdom  into  a  certain  number  of  parts^  whtch 
should  severally  vote  subsidies  to  the  crown^  or 
even  distinct  assessments  to  be  made  by  the  dif- 
ferent counties  into  which  England  is  now  divided, 
might,  in  the  circumstances  we  suppose,  be  looked 
upon  as  advisable  expedients  ;  and  these  being  once 
introduced,  might  be  continued. 

Another  division  of  the  right  of  the  people,  much 
more  likely  to  take  place  than  those  just  men- 
tiuned,  might  be  such  as  might  arise  from  acqui- 
sitions of  foreign  dominions,  the  inhabitant^  of 
.which  should  in  time  claim  and  obtain  a  right  to 
treat  directly  with  the  crown,  and  grant  supplies 
to  it,  without  the  interference  of  the  British  legis- 
lature. 

Should  any  colonies  acquire  the  right  we  men- 
tion,— should,  for  instance,  the  American  colonies 
have  acquired,  as  they  claimed  it, — it  is  not  to  be 
doubted  that  the  consequences  which  have  resulted 
from  a  division  like  that  we  mention  in  most  of 
the  kingdoms  of  Europe,  would  also  have  taken 
place  in  the  British  dominions,  and  that  the  spirit 
of  competition,  above  described,  would  in  time 
have  manifested  itself  between  the  different  colo- 
nies. This  desire  of  ingratiating  themselves  with 
the  crown,  by  means  of  the  privilege  of  granting 
supplies  to  it,  was  even  openly  confessed  by  an 
agent  of  the  American  provinces,*  when,  on  his 
being  examined  by  the  house  of  commons,  in  the 
year  I766,  he  said,  ^^  the  granting  aids  to  the  crown 
<*  is  the  only  means  the  Americans  have  of  recom- 
**  mending  themselves  to  their  sovereign.**     And 

*  Dr.  Franklin, 
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tlio  events  that  have  of  late  years-'*  taken  place  in 
America,  render  it  evident  tbat  the  colonies  would 
not  have  scrupled  going  any  lengths  to  obtain  fa- 
vourable conditions  at  the  expense  of  Britain  and 
the  British  legislature. 

That  a  fiimilar  spirit  of  competition  might  be 
raised  in  Ireland,  is  also  sufficiently  plain  from 
certain  late  events.-'"  And  should  the  Atnerican 
colonies  have  obtained  their  demands, — and  at  the 
same  time  should  Ireland  and  America  have  in- 
creased in  wealth  to  a  certain  degree, — the  time 
might  have  come  at  which  the  crown  might  have 
governed  England  with  the  supplies  of  Ireland  and 
America — Ireland  with  the  supplies  of  England 
and  of  the  American  colonies  — and  the  American 
colonies  with  the  money  of  each  other,  and  of 
England  and  Ireland. 

To  this  it  may  be  objected,  that  the  supplies 
granted  by  the  colonies,  even  though  joined  with 
those  of  Ireland,  never  could  have  risen  to  such  li 
height  as  to  have  counterbalanced  the  importance 
of  the  English  commons. —  I  answer,  in  the  first 
place,  that  there  would  have  been  no  necessity  that 
the  aids  granted  by  Ireland  and  America  should 
have  risen  to  an  equality  with  those  granted  by  the 
British  parliament ;  it  would  have  been  sufficient 
to  produce  the  effects  we  mention,  tbat  they  bad 
only  borne  a  certain  proportion  to  the  latter,  so  far 
as  to  have  conferred  on  the  crown  a  certain  degree 
of  independence,  and  at  the  same  time  have  raised 

'■*  Antecedenlly  lo  1784,  when  our  niillmr  wrale. — Editor. 
"1^  Erenta  whkli  iictmred  previously  l«  17S4,  ond  consequently 
bi;fi>re  ilie  unitiii.— Koitiik. 
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in  the  English  commons  a  correspondent  sense  of 
self-diffidence  in  the  exercise  of  their  undoubted 
privilege  of  granting,  or  rather  refusings  subsidies 
to  the  crown.  —  Here  it  roust  be  remembered,  that, 
the  right  of  granting  or  refusing  supplies  to   the 
crown  is  the  only  ultimate  forcible  privilege  pos* 
sessed  by  the  British  parliament :  by  the  constitUT 
tion  it  has  no  other,  as  has  been  observed  in  the 
beginning    of  this  chapter.      This    circumstance 
ought  to  be  combined  with  the  exclusive  possession 
of  the  executive  powers  lodged  in  the  crown — witlL 
its  prerogative  of  dissenting  from  the  bills  framed 
by  parliament,  and  even  of  dissolving  it.* 

*  Being  with  Doctor  Franklin  at  his  honse  in  Craven*-fttre^ 
souie  months  before  he  went  batk  to  Amenca*  I  mentioned  to  bim 
a  few  of  the  remarks  contained  in  this  chapter,  and,  in  general,  that 
the  claim  of  tlie  American  colonics  directly'  clashed  with  one  of  the 
vital  principles  of  the  English  constitution.     The  observation,  I  re- 
member, struck  him  very  much  :  it  led  him  afterwards  to  speak  to 
me  of  the  examination  he  had  undergone  in  the  bouse  of  comnaons; 
and  he  concluded  with  lending  me  that  volume  of  the  Collection  of 
Parliamenlary  Debates,  in  which  an  account  of  it  is  contained. 
Finding  the  constitutional  tendency  of  the  claim  of  the  Americans 
to  be  a  subject  not  very  generally  understood,  I  added  a  few  para- 
graphs concerning  it  in  the  English  edition  I  some  time  after  gave 
of  this  work ;  and  on  publishing  a   third  edition  of  the  same,  I 
thought  it  might  not  be  amiss  to  write  something  more  compact  on 
the  subject,  and  accoixiingly  added  the  present  new  chapter,  into 
which  1  transferred  the  few  additional  paragraphs  I  mention,  leav* 
ing  in  the  place  wheie  they  stood  (i>age  37),  only  the  general  ob- 
seTvati('ns  on  the  right  of  granting  subsidies,  which  were  formeiiy 
in  the  French  work.     Several  of  the  ideas,  and   even  expressions 
contained  in  this  cliapter,  made  their  api)earance  in  the  Public 
Adi'Crtisery  about  the  tune  I  was  preparing  the  first  edition  :**7  I 
scu^  hem  myself  to  that  newspaper,  under  the  signature  o^Advena^ 


«'7  Published  in  1775.— Editor. 
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I  shall  mention,  in  the  second  place,  a  remark- 
able fact  in  regard  to  tbis  subject  (which  may  serve 
to  show  that  politicians  are  not  alwaj'e  consistent, 
or  even  sagacious  in  their  arguments)  ;  which  is, 
that  the  same  persons  who  were  the  most  strenu- 
ous advocates  for  granting  to  the  American  colo- 
nies  their  demands,  were  likewise  the  most  san- 
guine in  their  predictions  of  the  future  wealth  and 
greatness  of  America;  and  at  the  same  time  also 
used  to  make  frequent  complaints  of  the  undue  in- 
fluence which  the  crown  derives  from  the  scanty 
supplies  granted  to  it  by  the  kingdom  of  Ireland.*  ' 

Had  the  American  colonies  fully  obtained  their 
demands,  both  the  essence  of  the  present  Eng^lish 
government,  and  the  condition  of  the  English  peo- 
pie,  would  certainly  have  been  altered  thereby : 
nor  would  such  a  change  have  been  inconsiderable, 
but  in  proportion  as  the  colonics  should  have  re- 
mained in  a  state  of  national  poverty .f 

•  For  inataiiee,  itie  complitiiil*  miidi'.  in  regard  to  the  pensions 
on  ibe  Irisli  eBtablialimeiil, 

f  WTien  I  obscrvf  ihat  no  man  who  wished  for  the  pt'eserrntioii 
of  the  rorm  nnd  spirit  of  the  Buglish  cooetituiion  ought  to  hive 
dcsirvd  that  ihe  vlaim  of  the  American  uolonics  inighibe  granted 
to  them,  I  mean  not  to  snv  that  the  American  culonii's  should  have 
given  up  tliiii'  e!uim.  llic  wisdom  of  ministers,  in  rcganl  to 
Amerienn  affairs,  ought  lu  bai-e  been  winstftiilly  innploj-etl  in  mak- 
ing the  i-otonies  useful  lo  ibis  couoCrj',  and  at  the  same  liioe  in 
biding  tbeii  subjection  fmiD  them  (a  cnulion,  which  is,  nfi«i'  all, 

I    more  or  less  used  in  every  government  upon  parih);  it  oiight  lo 
have  been  exerted  in  preveniing  the  opposite  iuteresis  of  Britain, 

"  ftiid  of  America  from  being  bmnght  lo  an  is^uc, — to  any   such 
clashing  dilemma  aa  would  render  disobedience  on  die  one  band, 

I     and  ibe  resort   to  force  on  the  oilier,  almost  unavoidable.     The 

,     gcnerulily  of  the  pco|i]e  fancy  that  ininistcni  a*e  a  grciii  dtpih  of 
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CHAPTER  XXI. 

Conclusion. — A  few  Words  on  the  Nature  iff  the 
Divisions  that  take  place  in  England. 

I  SHALL  conclude  this  work  with  a  few  observations 
on  the  total  freedom  from  violence  with  which  the 
political  disputes  and  contentions  in  England  are 
conducted  and  terminated,  in  order  both  to  give  a 

thought  and  much  forecast  in  their  operations  ;  whereas  the  truth 
is,  that  ministers,  in  all  countries,  nevt^r  think  but  of  providing  for 
))resent,  immediate  contingencies  ;  in  doing  which  they  constantly 
follow  the  open  track  before  ihem.  This  method  does  very  well  for 
the  common  course  of  human  affairs,  and  even  is  rhe  safest ;  but 
whenever  cases  and  circumstances  of  a  new  and  unknown  nature 
occur,  sad  blunders  and  uproar  are  the  consequences.  The  cele- 
brated count  Oxenstiem,  chancellor  of  Sweden^  one  day  when  his 
son  was  expressing  to  him  his  diffidence  of  his  own  abilities,  and 
the  dread  with  which  he  thought  of  ever  engaging  in  the  manage- 
ment of  public  affairs,  made  the  following  Latin  answer  to  him ; 
Resets,  mi  fill,  quam  parvd  cum  sapientid  regitur  mundfts-^"  You 
do  not  know,  my  son,  with  what  little  wisdom  the  world  is  go- 
verned." 

Matters  having  come  to  an  eruption,  it  was  no  longer  to  be  ex- 
pected they  could  be  composed  by  the  palliative  offers  sent  at  dif- 
ferent times  from  this  country  to  America.  *  When  the  carl  of 
Carlisle  solicited  to  be  at  the  head  of  the  solemn  commission  that 
sailed  for  the  puq)ose  we  mention,  he  did  not  certainly  show 
modesty  equal  to  that  of  the  son  of  chancellor  Oxenstiem.  It 
has  been  said,  in  that  stage  of  the  contest,  the  Americans  couKl 
not  think  that  the  proposals  thus  sent  to  them  were  seriously 
meant :  however,  this  cannot  have  been  the  principal  cause  of  the 
miscarriage  of  the  commission.  The  fact  is,  that  after  the  Ameri- 
cans had  been  induced  to  open  their  eyes  on  their  political  situation, 
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farther  proof  of  the  soundness  of  the  principles  on 
which  the  English  government  is  founded,  and  to 
i^onfute  in  general  the  opinion  of  foreign  writers  or 
politicians,  who,  misled  by  the  apparent  heat  with 
which  these  disputes  are  soraetiraes  carried  on,  and 
the  clamour  to  which  they  give  occasion,  look  upon 
England  as  a  perpetual  scene  of  civil  broils  and 
dissensions. 

In  fact,  if  we  consider,  in  tlie  first  place,  the 
constant  teuour  of  the  conduct  of  the  parliament,  we 
shall  see  that  whatever  different  views  the  several 
branches  that  compose  it  may  at  times  pursue,  and 
whatever  use  they  may  accordingly  make  of  their 
privileges,  they  never  go,  in  regard  to  eacli  other, 
beyoud  tlie  terms  of  decency,  or  even  of  that 
general  good  understanding  which  ought  to  pre- 
vail among  them. 

Thus  the  king,  though  he  preserves  the  style  of 
lis  dignity,  never  addresses  the  two  houses  but  in 
terms  of  regard  and  affection  ;  and  if  at  any  time 
he  chooses  to  refuse  their  bills,  lie  only  says  that 
lie  will  consider  of  them  (te  roif  s'avuera)  ;  which 
is  certainly  a  gentler    expression  than    the    word 

and  rerniereil  sensible  of  ibc 
became  in  a  tnati: 
whicli  eilhei'  natio 
to  wake  any  bart;i 

)  The  Biollu  of 
l^kl  of 
Kful  to  Die 


Ivantage.'*  uf  ihti 
impossible  to  slrilte  with  tliein  any  bargain  at 
ronld  aficTwai'ds  have  cause  lo  rejoice,  or  even 
at  all.  Il  wouUbe  needless  lo  say  any  thing 
on  the  subject  of  the  American  contest. 
3  of  the  English  nobility  should  have  been 
llieir  regulaliona  for  reuderiug  the  coloniw 
ilher  country , — Fiiire  mm  dire.^'" 
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Tbe  two  bouses,  on  their  part»  though  ▼erjr  jea« 
lous^  each  within  their  own  walls»  of  the  freedoai 
of  speech,  are,  on  the  other  hand,  careful  that  this 
liberty  shall  never  break  out  into  unguarded  ex«, 
pressions  with  regard  to  the  person  of  the  kiQg* 
It  is  even  a  constant  rule  anjongst  them  never  tQ; 
mention  him,  when  they  mean  to  blame  the  admi* 
nistration  ;  and  those  things  which  they  may  choom 
to  censure,  even  in  the  speeches  made  by  the  king 
in  person,  and  which  are  apparently  his  own  acts^ 
are  never  considered  but  as  the  deeds  of  his  aiinia*, 
ters,  or,  in  general,  of  those  who  have  advised  hiou 

Tbe   two   houses  are  also  equally  attentive  toi 
prevent  every  step  that  may  be  inconsistent  with  • 
that  respect  which  they  owe  to  one  another.     Tie.; 
examples  of  their  differences  with  each  other  ar^ 
very  rare,  and  have  been,  for  the  most  part,  mff  e 
misunderstandings.     Nay,  in  order  to  prevent  alL 
subject  of  altercation,  the  custom  is,  that,  when  one 
house  refuses  to  assent  to  a  bill  presented  by  th^ 
other,  no  formal  declaration  is  made  of  such  re*, 
fusal ;  and  that  house  whose  bill  is  rejected,  leariui^ 
its  fate   only  from  hearing  no  more  of  it,  or .  bj  . 
what  the  niembers  may  be  told  as  private  persoos*. ,. 

In  each  house,  the  members  take  care,  even  ifi 
the  heat  of  debate,    never  to   go   beyond  certain  .; 
bounds  in  their  manner  of  speaking  of  each  other  :?^. 

^^  It  were  to  be  wished  that  such  was  still  tlie  case ;  but  of 
late  years  tbe  interference  of  the  S])eaker,  aud  of  the  house  gene- 
rally*  has  been  necessarily,  and  frequently,  inttrjiosed  to  avert 
the  consequences  of  personal  reflections  and  intemperate  remarks, 
into  which  members  have  been  betrayed  in  the  wannth  of  dw- 
cussion :  and  such  interference  has  not  always  proved  eflectual, 
for  several  ducN,  because  of  expressions  used  within  the  wails  of 
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if  tbpy  were  to  otfend  in  that  reo]iert,  tliey  would 
certainly  incur  the  censure  of  the  house.  And  rw 
reason  has  taught  miinUind  to  refrain,  in  their  war*;, 
from  all  injuries  to  each  other  that  have  no  ton- 
dancj  to  promote  the  main  objert  of  their  conten- 
tions, HO  a  kind  of  law  of  nations  (if  I  may  so  ev- 
pre9«  myself)  hns  been  introduced  amonn;  the  per- 
sons who  form  the  parliament  and  take  a  part  in  the 
debates:  they  hare  discovered  that  they  may  very 
well  be  of  opposite  parties,  nnd  yet  not  hate  and 
persecute  one  another.  Coming  fresh  from  de- 
bates carried  on  oven  with  considerable  warmth, 
they  meet  without  reluctance  in  the  onlinnry  inter- 
course of  life  ;  and,  suspending  all  hostilities,  they 
hold  every  place  out  of  parliament  to  be  neutml 
^ound. 

In  regard  to  the  {generality  of  the  people,  as  tliey 
never  are  called  upon  to  come  to  a  final  deciRion 
with  respect  to  any  public  measures,  or  expressly 
to  concur  in  supporting  them,  they  preserve  them- 
selves still  more  free  from  party  spirit  than  their 
representatives  themselves  sometimes  are.  Consi- 
dering-, as  we  have  observed,  the  afiFairs  of  govern- 
ment as  onlv  matter  of  specniation,  they  never  have 
occasion  to  engage  in  any  vehement  contests  among 
themselves  on  that  account :  much  less  do  they 
think  of  taking  an  active  and  violent  part  in  the 
differences  of  particular  factions,  or  the  qtuirrols  of 
private  individuals.  And  those  family  fends,  those 
party  animosities,   those  victories  and  consequent 

jinrlmineni,  httvc  Inkfii  jiliiue  lietMecn  iliHtinguislied  meinlwrs  tt( 
either  house,  whose  sense  of  tlic  luws  of  imaginary  hoi)i>iir  wo» 

■iiTOiiger  tlinii  lliul  "f  jminolisin  or  reliyiim, — Gditqh. 
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outrages  of  fftctions  alterontelj^  Bucccaaful ;  in  ebort) 
all  those  inconveniences  which  in  so  many  other 
states  have  constantly  been  the  attendants  o(  libert}-, 
fttid  which  authors  tell  ub  we  must  submit  to*  as  the 
price  of  it,  are  things  in  very  great  measure  un- 
known in  Eng-Iand. 

liut  are  not  the  English  perpetually  mahing  com- 
plainta  against  the  adratnistration  ?  and  do  they  not 
Bpoak  and  write  as  if  they  were  continually  exposed 
to  grievances  of  every  kind  ? 

Undoubtedly,  I  shall  auswer,  in  a  society  of 
beings  subject  to  error,  dissatisfactions  will  neces* 
aarily  arise  from  some  quarter  or  other  ;  and,  in  a 
free  society,  they  will  be  openly  manifested  by  com- 
pluints.  Besides,  as  every  man  tn  England  is  per- 
mitted to  give  his  opinion  upon  all  subjects,  and 
as,  to  watch  over  the  administration,  and  complain 
of  grievances,  is  the  proper  duty  of  the  represen- 
tatives of  the  people,  complaints  must  necessarily 
be  heard  in  such  a  government,  and  even  more 
frequently,  and  upon  more  subjects,  thaa  in  any 
other. 

But  those  complaints,  it  should  be  remembered, 
are  not,  in  England,  the  cries  of  oppression  forced 
at  last  to  break  its  silence.  They  do  not  suppose 
hearts  deeply  wounded.  Nay,  I  will  go  farther, — 
they  do  not  even  suppose  very  determinate  senti- 
ments j  and  they  are  often  nothing  more  than  the 
first  vent  which  men  give  to  their  new  and  yet  un- 
settled conceptions. 

The  agitation  of  the  popular  mind,  therefore,  is 
not  in  England  what  it  would  be  in  other  states; 
it  is  not  the  symptom  of  a  profound  and  general 
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discontent,  and  the  forerunner  of  violent  commo- 
tions. Foreseen,  regulated,  even  hoped  for  by  the 
constitution,  thia  agitation  animates  all  parts  of  the 
state,  and  is  to  be  considered  only  as  the  benelicial 
vicissitude  o(  the  seasons.  The  governing  power, 
being  dependent  on  the  nation,  is  often  tliwarted ; 
but,  so  long  as  it  continues  to  deserve  the  affectiou 
of  the  people,  it  can  never  bo  endangered.  Like  a. 
vigorous  tree  which  stretches  its  branches  far  and 
wide,  the  slightest  breath  can  put  it  in  motion  ; 
but  it  acquires  and  exerts  at  every  moment  a  new 
degree  of  force,  and  resists  the  winds,  by  the 
strength  and  elasticity  of  its  fibres,  and  the  depth 
of  its  roots. 

In  a  word,  whatever  revolutions  may  at  times 
happen  among  the  persons  who  conduct  the  public 
affairs  in  England,  they  never  occasion  the  shortest 
interruption  of  the  power  of  the  laws,  or  the  small- 
est diminution  of  the  security  of  individuals.  A 
man  who  should  bave  incurred  the  enmity  of  the 
tnost  powerful  men  in  the  state — what  do  I  say  ? — 
though  he  had,  like  another  f^atinius,'-^  drawn 
Bpon  himself  the  united  detestation  of  all  parties, — - 
tnight,  under  the  protection  of  the  laws,  and  by 
keeping  within  the  bounds  required  by  them,  con- 
tinue to  set  both  his  enemies  and  the  whole  nation 
'at  defiance. 

'  The  limits  prescribed  to  this  book  do  not  admit 
■  =*'  Vatinius  became  nu  intimate  rriend  of  Cicero,  after  liaviiig 
been  distinguished  for  liis  cninily  to  lliu  arator.  He  so  Wi;d  tlii.' 
.people  of  Rome  for  lUeir  great  vices  and  uoiTupiioii,  diat  cxcessii'v 
liBlred  became  proverbial,  in  ibe  words  Valinianum  odium,  or  Va- 
'tinian  haired. — Ei>itoh. 

H  H  3 


4^8  IHE   CONSTITUTION 

of  entering*  into  any  farther  parlicuiaiM  on  the  sttb- 
ject  we  are  treating  here  ;  but  if  we  were  to  pursue 
this  inquiry,  and  investigate  the  influence  which  the 
English  government  has  on  the  manners  and  cu9* 
toms  of  the  people,  perhaps  we  should  find  that, 
instead  of  inspiring  them  with  any  disposition  to 
disorder  or  anarchy,  it  produces  in  them  a  quite 
contrary  effect.     As  they  see  the  highest  powers  in 
the  state  constantly  submit  to  the  laws,  and  they 
receive,  themselves,  such  a  certain  protection  from 
those  laws  whenever  they  appeal  to  them»  it  is  im- 
possible but  they  must  insensibly  contract  a  deep« 
rooted  reverence  for  them,  which  can  at  no  time 
cease  to  have  some  influence  on  their  actions.     And, 
in  fact,  we  see  that  even  the  lower  classes  of  the 
people,  in  England,  notwithstanding  the  apparent 
excesses  into  which  they  are  sometimes  hurried, 
possess  a  spirit  of  justice  and   order  superior  to 
what  is  to  be  observed  in  the  same  rank  of  men  iu 
other  countries.      The    extraordinary    indulgence 
which  is  shown  to  accused  persons  of  every  degree, 
is  not  attended  with  any  of  those  pernicious  conse- 
quences which  we  might  at  first  be  apt  to  fear  from 
it.     And  it  is,  perhaps,  to  the  nature  of  the  English 
constitution  itself  (however  remote  the  cause  may 
seem)  and  to  the  spirit  of  justice  which  it  conti- 
nually and  insensibly  diffuses  through  all  orders  of 
the  people,  that  we  are  to  ascribe  the  singular  ad- 
vantage possessed  by  the  English  nation,  of  employ- 
ing an  incomparably  milder  mode  of  administering 
justice  in  criminal  matters  than  any  other  nation,^-^ 

22^  If  our  author's  tribute  of  admiration,  so  frequently  rei>eate(l 
in  the  course  of  the  work,  of  the  exireuie  inilduejws  wiih  whiclj 
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anti  at  the  same  time  of  atFordiiig,  perhaps,  fewer 
inetances  of  violence  or  cnieltj'. 

justice  in  crintina]  cases  is  tuiniinistcred  in  England,  as  fiiinpareil 
wiih  every  glher  coiiiury  in  ihe  world,  wpre  werilcil  at  ilie 
liuie  be  HToie,  how  niucli  more  applicable  uroiilil  it  have  been  at 
i\ic  present  (lay  !  The  omelioraiions  wbicli  liave  lakeu  place  in 
the  system,  in  alraoat  every  year  of  the  last,  and  of  ihe  prcaenti 
wippi,  have  shed  a  move  I'eal  eod  valuable  lustre  upon  tliis  period 
of  oitr  history  th::D  did  our  unetjuiitk'il,  but  dearly- bought,  suc- 
cesses in  arms  upon  that  which  iinmediulely  preceded  ii.  I'lie 
revwion  of  our  criminal  jurisprudence  lias  bfeu  separately  extended 
to  the  different  parts  of  the  United  Kin(,'diini ;  and  also,  to  the 
East  Indies.  It  rotild  nccupy  more  spnee  than  can  here  ho  al- 
lotted to  tlie  subject  to  give  more  than  the  dates  and  titles  of  th^ 
several  statutes,  a  table  of  which,  hoiiever,  iiioy  pr()ptriy  he 
in  paJuced,  and  will  assist  the  inquiring  reader  In  his  researclie^. 
'•'M   '■■  r.'i  lit 

111  ,.,,,.;.,,,    ,,1,       1  Geo.  IV.  (A.  II.  1820.)  ,;,,,..„,■ 

I  C^.  &7,  ijitituled,  "  An  act  to  repeal  an  act  passed  ia  the 
fifty-seveiitlv  year  of  the  rfign  of  his  laic  majesty  king  George 
the  Tliird,  intiliileil.  An  net  to  aliolish  the  punishment  of  pub/ii 
Whipping  on  female  ofienders,  and  to  mabe  furlker  provisions  in 
lieu  thereof. " 

Ci^t.  00,  iittiluled,  "  An  act  to  remove  doubts,  and  to  remedy 
defects,  in  the  law,  with  respect  to  certain  offences  committed 
upon  the  sea,  or  within  the  juriadiftion  of  tlie  Admiralty. " 
'  Cap.  I  IS,  intituled,  "  An  act  to  i-epeal  so  much  of  the  several 
at;tB  passed  in  the  thirty-ninth  year  of  the  reign  of  ElSzabeih, 
the  fourth  of  George  the  First,  the  fifth  and  eighth  of  George 
the  Second,  as  inflicts  capital  punishment  on  certain  oflences 
therein  specified,  and  to  provide  more  suitable  and  eSectuul  pu- 
nishment for  such  ollences."' 

Cap,  116,  intituled,  "  An  act  to  iv\mA  mi  much  of  the  sevB^l 
aotti  passed  iu  the  first  and  aecond  years  of  tlie  reign  of  Philip 
■nd  Mary,  the  eighieeulh  of  Charles  the  Second,  the  ninth  of 
George  the  First,  and  the  twelfth  of  George  the  Second,  as  inflicla 
capita!  punishment  on  certain  ofTeiices  therein  specified." 

Cap.  117,  intiiideil,  "  Au  act  to  repeal  so  much  of  an  act 
parsed  ill  tho  l«nth  oJid  oleveulh  years  of  kiu^f  \\  illiaiu  the  'I'hiixl, 
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Another  consequence  which  we  might  obsenre 
here,   as  flowing  also  from  the  principleB  of  t|ie 

intituled  An  act  for  tbe  better  apprehending,  prosecating  and 
punishing  of  felons  that  commit  burglary,  house-breaking  or 
robbery,  in  shops,  warehouses,  coachhouses  or  stables,  or  that  steal 
horses,  as  takes  away  the  benefit  of  clergy  from  persons  pri- 
vately stealing  in  any  shop,  warehouse,  coachhouse  or  stable,  any 
goods,  wares  or  merchandizes  of  the  value  of  five  shillings;  and 
for  more  effectually  preventing  the  crime  of  stealing  privately  in 
shops,  warehouses,  coachhouses  or  stables/' 

1  &  2  Geo.  IV,  (a.d,  1821.) 

Cap.  18,  intituled,  "  An  act  to  repeal  an  act,  made  in  tbe  par- 
liament of  Ireland  in  the  twenty-eighth  year  of  the  reign  of  queen 
Elizabeth,  against  wilchcrad  and  sorcery .'' 

Cap.  24,  intituled,  "  An  act  to  extend  certain  provisions  of  an 
act  of  king  William  the  Third,  intituled  An  act  for  regulating 
of  trials  in  cases  of  treason  and  misprision  of  treason,  to  that 
part  of  the  United  Kingdom  called  Ireland," 

Cap.  34,  intituled,  *'  An  act  to  repeal  so  much  of  two  acts, 
inade  in  the  parliament  of  Ireland,  in  tlie  ninth  year  of  qaeen 
Anne,  and  in  the  seventeenth  year  of  king  George  the  Second, 
as  inflicts  capital  punishment  on  persons  guilty  of  stealing  to  t 
amount  of  five  shillings,  out  of  or  from  shops,  warehouses,  and 
other  outbuildings  and  places,  and  to  provide  more  suitable  and 
effectual  punishment  for  such  offences.'^ 

Cap.  40,  intituled,  "  An  act  to  repeal  so  much  of  an  act,  made 
in  the  parliament  of  Ireland  in  the  eleventh  and  twelfth  years 
of  the  reign  of  king  George  the  lliird,  for  preventing  fiiuids 
committed  by  bankrupts,  as  inflicts  capital  pimishment  on  certain 
oflfences  therein  specified  ;  and  to  provide  more  suitable  and  effectual 
punishment  for  such  oflences.'* 

4  Geo.  IV.  (a.  d.  \S'2S.) 
Cap.  46,  intituled,  **  An  act  for  repealing  the  capital  punishments 
inflicted  by  several  acis  of  the  sixth,  and  twenty-seventh,  years  of 
king  George  tbe  Second,  and  of  the  third,  fourth  and  twenty- second 
years  of  king  George  ibe  Third ;  and  for  providing  other  punish- 
ments in  lieu  thereof,  and  in  lieu  of  the  punishment  of  frame  break- 
ing under  an  act  of  tbe  twenty -eighth  year  of  the  same  reign.'* 
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English  goTernraent,  is  the  moderate  beliaviour  ot 
^ose  who  are  invested  with  any  branch  of  public 

Cop.  48,  intituled,  '■  An  act  for  enabling  courts  to  alisiain  Troin 
pronounuiog  sentence  of  death  in  eertniu  capital  felonies.'' 

Cap.  53,  intituled,  "  An  act  for  extending  the  bencGi  of  clergy 
to  several  larcenies  therein  mentioned." 

Cap.  54,  intituled,  "  Au  act  for  allowing  ilie  benefit  of  clergy  to 
persons  convicted  of  certain  felonies  under  two  acts,  of  the  ninth 
yi-ar  of  king  George  the  First  and  of  the  tweniy-sevenlb  year  of 
king  George  the  Second ;  for  making  belter  provision  for  the 
punishment  of  persons  guilty  of  sending  or  delivering  threatening 
letters,  and  of  assaults  with  intent  to  commit  robbery." 
a  Geo.  IV.  (A.  D.  1824.) 

Cap.  B4,  intituled,  "  An  act  for  the  transportAlion  of  odenders 
from  Great  Briiain." 

Cup.  95,  intituled,  "  An  act  to  repeal  ihe  laws  relative  lo  the 
combination  of  workmen  j    and   for  other  purposes  therein  men- 

6Gko.IV.(*.  D.1625.) 

Cap.  2-5,  iniituled.  "  \n  act  for  deGning  the  rights  ol'  capital 
convicts  who  receive  pardon,  and  of  convicts  after  having  been 
punished  for  clergyable  felonies  ;  for  placing  clerks  iu  orders  on  the 
mme  footing  with  other  persons,  as  to  felonies ;  and  for  liuiiling 
llie  effect  of  the  benefit  of  clergy." 

Cap.  47,  intituled,  "  An  act  for  restricting  the  pitnishment  of 
leasing- making,  sedition  end  blasphemy,  iu  Scotland," 

Cap.  I2y, intituled, "An  act  to  repeal  the  laws  relating  to  iJiu 
combination  of  workmen,  and  to  make  other  pronsions  in  lieu 
thereof." 

7  Geo.  IV.  (a.  ».  1826.) 

Cap.  19,  iniiiuled,  "  An  act  to  repeal  two  acts  of  the  parliament 
of  Scotland,  relative  lo  assault  and  battery  pendtnle  tile.'' 

Cap.  64,  intituled,  "  Au  act  for  improving  the  administmiion  of 
criminal  justice  in  England.'' 

7  and  8  Geo.  IV.  (*.  d.  1827.) 

Cap.  27,  intituled,  "  An  act  for  repealing  various  stulutes  in 
England  relalivu  tu  the  benefit  of  clei|;y,  and  to  larceny  and  other 
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authority.      If  we  look  at  ibe  conduct  of  public 
officers,  froth  the  minister  of  state,  or  the  judg^^ 

offences  connected  therewith,  and  to  malicious  injuries  topn^rty, 

and  to  reiiiodies  against  the  hundred." 

Cup.  28,  iutitukMl,  "  An  act  for  further  improving  the  admiDis- 
tration  of  justice  in  criminal  cases  in  England,'* 

Cap.  29,  intituled,  "  An  act  for  consolidating  and  amending  the 
laws  in  England  relative  to  larceny  and  other  offences  connected 
therewith." 

Cup.  30,  intituled, "  An  act  for  consolidating  and  amending  the 
law  s  in  England  rtlalive  to  mulicious  injuries  to  property.** 

9  Geo.  IV.  (a.  d.  1828.) 

Ca;).  31,  intituled,  "An  act  for  consolidating  and  amending 
the  staluteH  in  England  relative  to  offences  against  the  person.*' 

Cap.  63,  intituled,  "  An  act  to  repeal  several  acts  and  parts  of 
acts  in  force  in  Ireland,  relating  to  hail  in  cases  of  felony,  and  to 
certain  proceedings  in  criminal  cases,  and  to  the  henefit  of  clergy, 
and  to  lurceuy  and  otlicr  ofTences  connected  therewith,  and  to  ma- 
licious injuries  to  ])roperly." 

Cup.  64,  intituled,  "  An  act  for  improving  the  administration  of 
justice  in  criminal  cases  in  Ireland,'* 

Cap.  56,  intituled,  "  An  act  for  consolidating  and  amending  the 
laws  in  Ireland  relative  to  larceny,  and  other  oflences  connected 
therewith. '* 

Cap.  56,  intituled,  "  An  act  for  consolidating  and  amending  tlie 
laws  in  Ireland  rt- lative  to  malicious  injuries  to  proj)erty.** 

Cap.  74,  intituled,  "  An  act  for  improving  the  administration  of 
criminal  justice  in  the  East  Indies,** 

lOGro.  IV.  (a.  D.  1829.) 
Cap.  34,  intituled,  "An  act  for  consolidating  and   amending 
the  statutes  in  Ireland  relating  to  offences  against  the  person.'* 

10  GEti  IV.  &  1  AViLL  IV.  (a.  d.  1830.) 
Cap.  GO,  intitukd,  *'  An  act  for  reducing  into  one  act  all  such 

forjj;enes  as    si i all    hcaiceforih   he  puni.shcd   with  death,   and   for 

otlienvi.se  amending  the  laws  relative  to  forgery." 

Cap.  73,  intitukd,  "  An  act  to  repeal  so  much  of  an  act  oi  the 

si.vtieth  year  of  his  late  majesty  king  George  the  Third,  for   the 
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down  to  the  lowest  officer  of  justice,  we  find  a 
fi|iirit  of  forbearurice  and  lenity  previiilinf;^  in  Enj^- 
laiid,  among  tlie  persons  in  jiower,  wliicli  cannot 
but  create  sur|irise  in  those  who  have  visited  other 
countries. 

Two  circuniBtances  more  I  shall  mention  here, 
as  peculiar  to  England ;  namely,  the  constant 
attention  of  the  legisljiture  in  providing'  for  the  in- 
tcresta  and  welfare  of  the  people,  and  the  indul- 
gence shown  by  them  to  their  very  prejudices ; 
advantages  these,  which  are,  no  doubt,  the  con- 
sequence of  the  general  spirit  that  animates  the 
wliole    English  governuient,  but  are  also  particn- 

litoi'c  ('fTi'clual  preventiun  ami  ]mni!liiiieiil  of  btosplieiiiOMS  and 
HiiiliouB  hWls,  US  relate*  W  the  seuieiicc  of  baiiislnniiii  for  llie 
sE-cond  oH'ence ;  and  to  providt;  some  fiiriher  remedy  ngniuBl  tLe 
aliiue  or  publisliiiig  libels." 

2  WiLi,.  IV.  (A.  D.  1832.) 

Cap.  34,  iiiiitiiletl,  "  An  uct  for  cousoltdutiiig  oiii!  aineiiding  ilic 
laM3  aguitint  ollem'eM  rtlating  lo  the  coin." 

9  &  3  Will.  IV.  (a.  i>.  1832.) 

Cap.  62,  intiiuled,  "  An  «ct  fur  abolinliiug  ilie  punialiment  of 
denlh  in  cei'lain  coses,  mid  eubsliiiiiing  a  lesstr  puiiUliiiienl  in  liuu 
tlttmif." 

Caji.  123,  inlitidcd,  "An  act  for  abuiyiiug  the  ptini^iiuicnl  of 
deatli  in  t'l'itaio  co^es  of  furgery." 

3&4  WiLulV.  (*.  D.  1833.) 

Cap.  44,  iutituled,  "  An  act  lo  repeal  m>  wucU  of  iwo  acta  of  llie 
nevenili  aiid  dglilli  years  and  ibe  niuth  year  of  Uug  Gvorge  llie 
Foui'th  as  inflicts  tlie  piiuishnient  of  ileaih  upon  persons  breaking, 
entering,  and  stealing  in  a  duelling- house  ;  also  Tor  giving  power 
lo  ibe  judges  10  add  to  tlie  pnnisbmeiit  of  tronKponation  for  life  iu 
ceriaiii  cases  of  forgery,  and  in  ccrttiin  olher  cbms." 

It  is  not  prctendtd  that  these  are  all,  btit  only  tlie  leading 
staluies  enaciing  amelioraliuns  in  our  criminal  code,  which  have 
been  passeil  during  the  period  referred  lo. — EniTon. 
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larljr  owing  to  the  etrcumstanoe  peculiar  to  it,  of 
having  lodged  the  active  part  of  l^^lation  in  the 
bands  of  the  representatives  of  the  nation,  and 
committed  the  care  of  alleviating  the  grievances  of 
the  people  to  persons  who  either  feel  them,  or  see 
them  nearly,^  and  whose  surest  path  to  advance- 
ment and  fame  is  to  be  active  in  finding  remedies 
for  them. 

I  mean  not,  however,  to  affirm,  that  the  English 
government  is  free  from  abuses,  or  that  all  possible 
good  laws  are  enacted,  but  that  there  is  a  constant 
tendency  in  it,  both  to  correct  the  one,  and  improve 
the  other.      And  that  all  the  laws  which  are  in 

<^3  A  most  striking  and  disinterested  proof  of  tbis  has  lately  been 
afibrded  in  tbe  passing  of  tbe  act  3  and  4  Will,  IV.  cap.  104, 
(a.  d.  1 833 J  intituled,  "  An  act  to  render  freebdd  and  copybdd 
estates  assets  for  tbe  payment  of  simple  and  contract  debts/' 
Previous  to  the  29tb  August  1833,  wben  this  act  came  into  opera- 
tion, neither  freehold  nor  copyhold  lands  were  liable  for  the  simple 
contract  debts  of  a  person  who  died  without  specifically  chaiging 
his  landed  estates  with  their  payment ;  his  personal  property  was  in 
this  case  alone  responsible  to  his  creditors,  unless  the  deceased  hap- 
pened to  have  been  a  trader  within  the  true  meaning  of  the  bank- 
rupt laws,  or  unless  tbe  creditors  had  obtained  some  special  secarity 
for  their  debts,  such  as  a  bond  or  a  judgment  entered  upon  the  re- 
cords of  tbe  court  But  under  no  circumstances  could  even  a 
specialty  creditor  make  any  claim  upon  the  copyhold  estates  which 
had  not  been  specifically  charged  with  their  payment  by  tbe  de- 
ceased debtor— copyholds  never  having  been  considered  assets  like 
freehold  estates  for  the  payment  of  specialty  debts.  By  this  act, 
however,  the  freehold  and  copyhold  estates  are  to  be  assets  in  all 
cases  for  the  payment  both  of  tlie  simple  contract  and  specialty  debts 
of  a  deceased  debtor.  Specialty  creditors  are,  however^  as  a  matter 
of  justice,  to  have  the  preference,  so  that  their  claims  are  to  be 
settled  before  any  single  contract  creditor  shall  be  entitled  to  the 
liquidation  of  his  demand. — Editor. 
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being  are  strictly  executed,  whenever  appealed  to,  ■ 
is  what  I  look  upon  as  the  characteristic  and  undis- 
puted advantage  of  the  English  constitution, — a 
constitution  the  more  likely  to  produce  all  the  ef- 
fects we  have  mentioned,  and  to  procure  in  general 
the  happiness  of  the  people,  since  it  has  taken  man- 
kind as  they  are,  and  has  not  endeavoured  to  pre- 
vent every  thing,  but  to  regulate  every  thing ;  I 
shall  add,  the  more  difficult  to  discover,  because  its 
form  is  complicated,  while  its  principles  are  natural 
and  simple.  Hence  it  Is  that  the  politicians  of  an- 
tiquity, sensible  of  the  inconveniences  of  the  go- 
vernments they  had  opportunities  of  knowing, 
wished  for  the  establishment  of  such  a  government, 
without  much  hope  of  ever  seeing  it  realized:* 
even  Tacitus,  an  excellent  judge  of  political  sub- 
jects, considered  it  as  a  project  entirely  chimerical.'l" 


*  "  StBliio  esse  optime  constitutain  reinpulilicam  qnte  ex  tribua 
"  generibus  illis,  regali,  optimo,  et  popiiluri,  inodice  confuso."*" — • 
Cic.  Frag. 

■\  "  Cunctas  naiiones  et  iirbes,  pojnilos,  priores,  aut  singuli, 
"  reguRt.  DelecUL  ex  liis  et  consiiiuta  reipublicas  fomia,  lauilari 
"  facUius  (juam  evenire ;  vel  si  erenit,  h»ml  dinlurna  esse  pg- 
"  tesL"*M— Tiic.  Ann.  lib.  iv. 


*"*  In  my  judgment,  ihai  is  tlie  best  consliiuied  fonn  of  govem- 
nieni,  which,  in  moderalion,  is  compounded  of  tliese  three  consiitu- 
entparls — the  royal,  tlie  ariatocraiical,  aod  ibe  popular. — Editor. 

^^  In  all  nations  [>ind  ciiics,  if  we  consider  the  nature  of  civil 
govemineTit,  we  shall  find,  that — Editor,]  the  supreme  authority 
is  vested  either  iu  the  people,  or  the  nobles,  or  a  single  ruler.  A 
constitution  compoiinJed  of  these  three  simple  forma,  may  in 
theory  be  beautiful,  hut  can  never  exiat  in  fact;  or  if  it  should,  it 
will  be  but  ofBhorl  duratioii. — ^Tronslnuoa  given  by  Murphy. — 
Editor.  ■■■        i        ■    'i  j 


47^  THE  CONSTITUTION 

Nor'waA  it  because  he  hind  not  thought  of  it,-  bud 
not  reflected  on  it,  that  he  w»8  of  this  opinion  :  be 
had  sought  for  such  a  government,  had  had :  a 
glimpse  of  it,  and  yet  continued  to  pronounce  it 
impracticable. 

Let  us  not,  therefore,  ascribe  to  the  confined 
views  of  roan,  to  his  imperfect  laigacity,  the  dis- 
covery of  this  important  secret.  The  world  might 
have  grown  old,  generations  might  have  succeeded 
generations,  still  seeking  it  in  vain.  It  has  been 
by  a  fortunate  conjunction  of  ciroumatanees,-*! 
shall  add,  by  the  assistance  of  a  favourable  situation^ 
that  Liberty  has  at  last  been  able  to  erect  herself  a 
temple.^** 

Invoked  by  every  nation,  but  of  too  delicate  a 
nature,  as  it  should  seem,  to  subsist  m  societies 
formed  of  such  imperfect  beings  as  mankind,  she 
showed,  and  merely  showed  herself,  to  the  inge- 
nious nations  of  antiquity  who  inhabited  the  sooth 
of  Europe.  They  were  constantly  mistaken  in  the 
form  of  the  worship  they  paid  to  her.     As  they 

*-^  II  is  clear  that  our  author  beliered  in  a  God  of  creation  and 
of  provid<»noe,  from  the  following  passages  which  will  be  found  in' 
p|).  190  awl  265  of  this  work;  *'  If  I  may  be  pcrmiUed  Ui«  .ex- 
pression, the  legislative  iH)wer  can  change  the  constitution,  as  God 
created  the  light  :'* — "  then  it  is,  though  -only  then,  that  we  may 
with  safety  say, — *  the  voice  of  the  pe«»ple  is  the  voice  of  God."*  It 
is  difficult,  therefore,  to  account  for  his  total  omission  of  mention 
of  the  supreme  Disposer  of  events  in  this  place,  where  an  afienpu 
tion  of  praise  to  II im,  from  whom  all  blessings  flow  to  nations  as 
well  as  individuals,  would  have  been  so  very  appropriate  ;  instead  of 
this  reffrouce  to  **  a  fortunate  conjunction  of  circumstances,"  and 
"  the  assistance  of  a  favourable  situation,"  together  with  the  un- 
meiming  invocation  of  "  the  unknown  goddess'*  of  Liberty  bv 
which  it  is  followed. — Euituk. 
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continually  aimed  at  extending  dominion  and 
cunquefit  over  otlier  nations,  they  were  no  less  mis- 
tiikeii  in  the  spirit  of  that  worship  ;  and  thoiig-li 
they  continued  fur  ag'es  to  pay  their  devotions  to 
this  divinity,  she  still  continued,  with  regard  to 
them,  to  be  the  unknown  g:odde99. 

Excluded,  since  that  time,  from  those  places  to 
whidh  ahe  had  seemed  to  ^ive  a  preference,  driven 
to  the  extremity  of  the  Western  World,  banished 
even  out  of  the  Continent,  she  has  taken  refug-e  in 
the  Atlantic  Ocean.  There  it  is,  that,  freed  from 
tbe  dang-ers  of  external  disturbance,  and  assisted  by 
a  happy  pre -arrangement  of  things,  ebe  has  been 
able  to  disjilay  the  form  that  suited  her;  and  she 
has  found  six  renturles  to  have  been  necessary  For 
tlie  completion  of  her  work. 

Being  sheltered,  as  it  were,  within  a  citadel,  she 
there  reigns  over  a  nation  whii-h  is  the  better  enti- 
tled to  her  favours,  as  it  endeavours  to  extend  her 
empire,  and  carries  with  it,  to  every  part  of  its  do- 
minions, the  blessings  of  industry  and  equality. 
Fenced  in  on  every  side  (to  use  the  expression  of 
Chaiiiberlayne)  with  a  wide  and  deep  ditch,  the 
sea, — guarded  with  strong  out-works,  its  ships  of- 
war.^and  defended  by  the  courage  of  her  seamen,  ^ 
—  she  preserves  that  mysterious  essence,  that  sacred 
fire  so  difficult  to  be  kindled,  and  which,  if  it  were 
onue  extinguished,  would,  perhaps,  never  be  ligltted 
again.  When  the  world  shall  have  been  again  luid 
waste  by  conquerors,  she  will  still  continue  to  show 
mankind,  not  only  the  principle  that  ought  to  unite, 
tliem,  but,  what  is  of  no  less  importance,  the  form 
under  which  they  ought  to  be  united.     And  the 
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philosopher,  when  he  considers  the  constant  fate  of 
civil  societies  amongst  men,  and  observes  the  nu- 
merous and  powerful  causes  which  seem,  as  it  were, 
unavoidably  to  conduct  them  all  to  a  state  of  poli- 
tical slavery,  will  take  comfort  in  seeing  that  Li- 
berty has  at  length  disclosed  her  nature  and  ge- 
nuine principles,  and  secured  to  herself  an  asylum 
against  despotism  on  the  one  hand,  and  popular 
licentiousness  on  the  other.^ 

"^  Having  arrived  at  the  end  of  his  task, — ^he  is  sensible  how 
vefy  imperfectly  executed, — the  editor  feels  abundantly  repaid  for 
his  labours  and  research,  by  the  farther  and  more  accurate  insight 
he  has  acquired  into  the  extensive  and  important  subject  of  this 
admirable  treatise  ;  for  such  he  considers  iX,  notwithstanding,  in^two 
or  three  instances,  he  has  seen  it  right  conscientiously  to  express 
sentiments  at  variance  with  some  that  it  contains.  Well  indeed  might 
the  author  select  the  motto  of  his  title-page.  **  Tellug  panderibus 
lihrata  9uis* — a  country  poised  by  its  own  weights — could  not, 
with  the  same  propriety,  be  applied  to  any  other  nation  under 
heaven,  as  to  this  united  kingdom.  How  fully  does  this  treatise 
justify  the  observation  of  a  learned  French  author,  who  indeed 
generally  both  thought  and  wrote  in  the  spirit  of  genuine  freedom ; 
(Montesq.  Sp.  L.  xi.  5.)  and  who  hath  not  scrupled  to  profess, 
even  in  the  very  bosom  of  his  native  country,  that  "  the  English  is 
the  only  nation  in  the  world  where  political  or  civil  liberty  is  Uu 
direct  end  of  its  constitution,*'  The  editor  will  close  his  notes  by 
expressing  for  the  constitution  of  England  the  expiring  wish  of 

the  famous  father  Paul  for  his  country,  "  Esto  perpetua !'' Be 

thou  everlasting ! — ^Editor. 
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A. 

AMERICAK  Colonies,  their  claim  of  voting  supplies  to  the  crown, 
buTtful,  if  obtained,  to  the  English  constitution,  458,  461. 
What  ought  to  have  been  the  general  conduct  of  minbters  in 
regard  to  the  colonies,  461,  462,  463. 

Appeal,  in  case  of  murder,  its  effects,  and  to  whom  allowed,  78. 

Army,  restrictions  on  the  power  of  the  king  in  regard  to  the  keep- 
ing of  it,  78,  79.  Is  not,  in  England,  the  means  of  supporting 
the  authority  of  the  crown,  393.  How  little  its  assistance 
was  useful  to  James  II.,  412.  See  Military  Power  and 
Crown. 

Arrest,  method  of,  in  civil  causes,  by  the  English  laws,  98,  99. 
By  the  Roman  laws,  101,  102.  The  alterations  in  the  English 
law  in  that  respect,  102,  103. 

Assemblies,  popular,  the  disadvantages  they  lie  under  in  regard  to 
each  coming  to  any  deHberate  well-weighed  resolution,  214, 215. 
The  advantages  a  few  distinguished  citizens  have  over  them, 
219,  220.  Tully's  passage  concerning  them,  229.  See  Com- 
monwealths, People,  Rome, 

Athens,  arbitrary  proceedings  of  its  magistrates,  237. 

Aula  Regis,  what  kind  of  Court,  12.  The  Court  of  Common 
Pleas  dismembered  from  it,  96.  The  Court  of  King's  Bench 
may  be  considered  as  the  remains  of  .it,  97. 

Author,  occasional  personal  remarks  of  his,  326,  377,  378,  393, 
399,  400.  His  Memorials  of  Human  Superstitian  quoted, 
450.     His  conversation  with  Dr.  Franklin,  460. 


B. 

Barons,  originally  in  a  great  measure  independent  in  France,  9, 

I  I 
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10.     Not  so  in  England,  11.     Unite  in  a  common  cauie  with 

the  people,  1 7,  293,  402. 
BeaMckamp,  lord  (now  marquis  of  Hertford),  procures  the  pa»ing 

of  a  bill  for  limiting  personal  arrests,  103. 
Bills,  how  deliberated  upon  and  framed,  69,  60,  \9S,  MS,  230, 

231.     See  Cammona  and  Parliament, 
Bill  of  Rights,  an  account  of,  47.     Utility  of  its  promions,  297. 
Blackstone,  judge,  quoted,  61,  159,  314,  329. 
Burnet,  bishop,  quoted,  318,  413. 


C. 

Casar,  public  speech  of  his  quoted,  332. 

Censorial  power,  that  established  in  Rome  only  a  senatorial  artifice, 
252.     See  Press. 

Censors,  in  Rome,  might  remove  a  man  from  one  tribe  into  another, 
and  elect  senators,  239. 

Chancery,  court  of,  its  office  in  regard  to  the  framing  of  writs,  1 13, 
1 14.     See  Equity,  courts  of. 

Charles  I.,  sketch  of  his  reign,  39—42.  Maintains  his  gvovnd 
eleven  years  against  the  violent  political  and  religious  spirit 
of  his  times,  405.  His  attempt  to  seize  the  five  menabers  led  to 
the  civil  war,  407. 

Charles  II.,  conduct  of,  43. 

Charta,  Magna,  substance  of,  21,  22. 

Cicero  quoted,  109,  125,  226,  229,  238,  305. 

Civil  English  laws,  divided  into  uuwrittten  and  written  law,  93. 
The  sources  of  the  unwritten  law,  94.  How  far  the  civii  law  is 
a  part  of  the  same,  95.  What  the  written  law  is,  95.  Pecu- 
liarities of  the  English  civil  laws,  98.  Refinementii  wid  sub- 
tilties  in  them,  102,  et  seq.  Compared  with  the  old  Roman 
civil  laws,  110.  m. 

Civil  power  in  England,  how  superior  to  the  military^  407,  408, 
411. 

Civil  Roman  laws,  the  constant  dislike  of  the  English  lawyers  for 
tbem,  90,  91.  Formalities  in  the  ancient  Roman  laws^  i06, 
107.     The  different  collections  of  them,  131. 

Coke,  sir  IMward,  quoted,  154,  158,  197,  253. 

Comities,  Philip  de,  quoted,  32. 

Commons,  English,  their  origin,  under  Henry  III.  and  Edward!., 
24,  25.  How  inconsiderable  their  weight  at  first,  26.  This 
soon  increases,  27,  28.  Farther  advances,  33,  34.  How  the 
house  is  constituted,  50.  Vindicate  the  right  of  taxation  against 
the  attempts  of  the  crown,  36,  42.  Aud  of  the  lords,  74,  See 
Taxation.  Thoy  cannot  vote  by  proxy,  197.  Enjoy  a  freedom 
of  debate  superior  to  that  ever  possessed  by  any  popular  as- 
sembly, 203.  They  are  debarred  from  any  share  in  the  execu- 
tive   authority,   243.      Are   thence   led    to   serve    the   people 
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i'aiiMiiWy,  246.  Sirikiiig  iusluuces  of  this  in  the  k«!i  they  liave 
fTamed  at  partii;ular  limes,  394 — 29ti.  And  iu  their  watching 
their  executioo,  312—315.  Have  impeached  ihe  servaaia  u1' 
ihe  crown  and  judges,  815.  Their  proceedinga  iu  the  case  of 
air  John  Covenlvy,  318.  See  I'artianunl  and  Rejiresenlalise. 
Ahridge  their  own  jiersonal  privileges,  320.  Du  strict  jiisiicv 
on  their  own  members,  321.  On  what  occasion  they  repeukd 
■he  statute  De  Hartlico  Vomburenda,  333.  Their  ailuctts  «n 
the  crown's  prerogative  defeated  by  the  lords,  341.  They  in 
their  turn  defeat  ibe  like  attempts  from  tlie  lords,  34S. 

CommoHwealiki,  the  people  in  tliem  apt  to  be  misted  by  fnvourite 
leaders,  174,  173,  The  division  of  the  executive  am'horiiy  tbai 
takes  place  in  llicni,  makes  it  very  dlHicuU  to  lay  it  under 
proper  restraiin,  173.  'I'he  people  itnavoittublv  betraved  bv 
those  whom  ihey  trust  with  power,  231, 237,  23S*.  RerohitioBs 
always  concluded,  in  them,  in  a  manner  disadvantageous  to 
public  liberty,  282,  283  See  Reiwhtliont.  The  laws  to  se- 
cure the  liberty  of  the  citizens,  besides  being  imperfect,  ara  not 
even  carefully  executed,  297,  et  seq.  Caonot  subsist  without 
certain  arbitrary  powers,  contrary  to  ibe  liberty  of  the  ciliaens, 

'  372.     Do  not  admit  the  liberty  of  speaking  and  wriiing,  and, 

'  perbaps,  cnnnot,  376.  The  power  of  tJie  government  supposed 
by  law  to  be  uubouiidtKl,  till  stopped  bv  some  positive  regula- 
tion, 398.  By  Hbnt  means  common  wealths  generally  lose  their 
liberties,  422.'  Great  difficulty  for  the  people  in  ih'em  to  pre- 
serve  their  rights,  422,  423.     See  Rome  and  Geneva, 

Con^aetl,  the,  is  the  real  ara  of  the  fonnubon  of  the  present  En- 
glish government,  ft,  7. 

CoiulUulhn,  English,  the  teras  of  its  fonnation,  6,  7,  32,  46.  72. 
Being  diflerent  from  that  of  all  other  free  states,  cannot  fall  into 
ruin  from  the  same  causes,  416.  ('auses  tliiit  operate  for  its 
preservation,  426.  Endangered  by  the  offers  of  Columbus 'to 
Henry  VH.,  430.     Fartlier  reasons  of  its  future  preserfotion, 

.'436.  How  it  rises  again,  after  being  in  a  manner  overwhelmed. 
437.     Dangers  to  which  it  may  be  exposed,  437, 438.     In  what 

^>  circumstances   it  may   be   looked   upon   sn  annihilated,   439. 

I'Meddiing  with  it,  upon  the  score  of  improvement,  may  prove 
very  dangerous  experiments,  414,  445,  446.  Soe  L'roirii. 
Would  have  been  alicre<l  by  granting  the  Americans  their 
claims,  461.  See  Taxaliun.  Seems  to  dilliise  a  spirit  of  order 
and  justice  among  the  lower  classes  of  people,  468.     Such  a  mie 

•'  wished  for  by  the  politicians  of  anti(|mty,  475, 

Ocimuft.  the  cera  of  their  creation,  and  nature  of  their  office,  $83. 

<  Unrestrained  power,  236,  299.     See  Romf. 

Cvronalion  oath,  80. 

Vovenlry,  sir  John,  his  case,  318-     Resentment  of  the  commons, 

-and  their  bill,  318, 

Cfurii  of  law,  in  England,  their  names  and  functions,  9i> — 9S. 
■  Kept  by  pariiameni  undLT  strict  rnlw,  325.     The  great  iinpar- 
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tiality  of  their  proceedings,  325,  ei  seq.     See  Law$  and  Jury, 
Cromwell,  his  fruitless  attempts  to  form  a  popular  assembly  obe- 
dient to  liim,  382. 
Crown,  its  power  much  superior  in  England  after  the  Conquest  to 
what  it  was  in  France,  1 1.     The  barons  compelled  to  unite  with 
the  commonalty,  to  restrain  its  power,  17.     Its  present  constitu- 
tiotial  prerogative,  62.    Restraints  it  lies  under,  66, 68.    Totally 
depenaent  on  the  people  for  its  supplies,  66.     Usefulness  of  its 
power  in  preventing  any  citizen  or  popular  leader  from  acquiring 
a  degree  of  power  dangerous  to  public  liberty,  179.     Instances 
of  it,  186.     Is  not  to  make  open  proposals  to  parliament  for 
their  assent  or  dissent,   205.      May   send  messages   to  each 
house,  and  to  what  effect,  205.      Unites  in  itself  the   whole 
executive  authority,  243.     Thereby  produces  a  union  in  a  com- 
mon cause  among  all  orders  of  subjects,  246.     Is  like  an  ever- 
subsisting  Carthage,  that  maintains  the  virtue  of  the  representa- 
tives of  the  people,  248.     Farther  illustration  of  the  same  fact, 
308,  3(8,  319.     The  ])ower  of  Crowns  has  not  produced  these 
effects  in  other  countries,  336.      Instances  of  this,  336,  337* 
The  stability  of  the  executive  power  of  the  English  crown,  338, 
is  a  great  peculiarity  of  it,  341.     Is  not  a  subject  to  be  explained 
here  otherwise  than  by  facts,  341.     Its  power  alternately  de- 
fended by  the  two  houses,  342.     The  secret  forbearance  of  the 
two   houses  from  invading  its  prerogative,  345.     Remarkable 
instances  of  this,  348,  350,  351.     Its  secure  power  rendered 
conspicuous  in  the  facility  with  which  it  dismisses  great  men 
from  their  employments,  353.     Not  so  in  other  monarihies, 
354.      The    facility    with   which   it  dismisses  the   parliament, 
358.      Never  attacked  except  by  persons  who  positively  laid 
claim   to    it,   or   at   least    upon   national  gi'ounds,   365.      Its 
power   more   secure  in   itself,  but  not   so   indelibly    annexed 
to   the   person   of  an   individual   as  in   other   countries,  370. 
The  secret  causes  of  its  peculiar  stability  form  a  subject  more 
properly  belonging  to  philosophy  than  to  politics,  370.     Great 
advantages  result  from  this  stability,  371.     I.  The  numerous 
restraints  it  is  able  to  bear,  and  gi*eat  freedom  it  can  allow  the 
subject  at  its  expense,  372.     II.  The  liberty  of  speaking  and 
writing,  376, 378.     III.  The  unlimited  freedom  of  debate  in  par- 
liament, 381.     IV.  The  union  amouK  all  orders  of  subjects  in 
defence  of  public  liberty,  388.     V.  The  unlimited  freedom  al- 
lowed to  the  people  of  meddling  with  government  affairs,  389. 
VI.  The  impartiality  with  which  justice  is  administered,  without 
respect  to  persons,  390.    VII.  Needlessness  of  an  armed  force  to 
support  its  power,  393.  VIII.  Its  strict  respect  even  for  the  letter 
of  the  law,  400.     IX.  The  lenity  used  in  the  administration  of 
criminal  justice,  may,  perhaps,  be  ascribed  in  great  part  to  the 
general  security  which  the  stable  power  of  the  crown  gives  to  the 
whole  machine  of  government,  401 .     The  gi*eat  power  the  crown 
fonnerly  derived  from  its  dominions  beyond  sea,  supplied  after- 
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warda  by  sudden  circumstances  at  borne,  404.  Instances  of  ihis 
great  potrer  nJthout  tite  support  of  an  anned  force,  404,  41)3.  It 
keeps  the  militory  power  in  a  aiu-prising  state  of  sabjection  to  the 
law,  408.  Instances  uf  this,  409.  Renlly  coubl  not,  in  tbe 
general  situation  of  things,  derive  any  assistance  froin  a  standing 
army  against  the  people,  411.  The  method  it  should  adopt  for 
setting  aside  the  present  constitution,  413.  Its  power  is  wholly 
annexed  to  the  civil  branch  of  its  olfice,  414.  Hints  concerning 
its  effectual  foundations,  4 13.  Prerenls  tile  Englisb  constitution 
from  being  desiroved  in  the  same  manner  the  Roman  republic 
was,  417,  418-  'Vhe  great  usefulness  of  iu  veto  power,  430. 
Considerations  on  the  aileinpis  to  abridge  its  prerogative,  439. 
In  what  circumstances  these  atrempts  might  be  brought  to  suc- 
ceed, 440.  A  comparison  between  its  prerogative,  and  that  of 
the  kings  of  Sweden,  before  the  last  revolution,  441.  The 
abridging  of  its  prerogative  might  not  answer  the  expectations  of 
'  ibose  politicians  who  wish  for  it,  444,  et  seq.  Sketches  of  the 
dangers  to  public  liberty  that  might  arise  therefrom,  447.  The 
rule  to  be  followed  in  pursuiug  such  tUtempIs,  449.  How  de- 
]H;udent  on  the  people  for  its  supplies,  sec  Taxation. 


D. 

Debate,  freedom  of,  secured  by  the  bill  of  rights,  85.     See  Pro- 
pounding.     How   conducted  in  the   F,nglish   parliauient, 
231.     The  unlimited  freedom  exercised  i 
ment  not  followed  by  any  bad  consequi 
386. 

Democracy,  remarks  on,  43. 

Dietalon,  their  great  power,  225, 22fi,  299.     Their  absolute  power 
as  oAeu  useful,  372.     See  Rome 

Diiiolulion  of  %he  parliament,  its  effects,  57.     Easilv  effected  by 
le  crown  in  England,  358. 


e  EugliHh  parlia 
,  and  why,  385. 


Edward  h,  surnamed  the  English  Justinian,  24. 

Eiectioni,  laws  relating  to  tliem,  53,  85.  GrenmlWt  bill  for 
deciding  contested  elections,  66.  Advantages  arising  fiom  the 
right  of  the  people  to   elect  representatives,  249,  268.     See 

Slisaoeth,  Queen,  the  inquisitorial  court  of  //lyA  Cotnmiiiion 
established  during  her  reign,  37, 

\^ma«cipatiun  of  sons,  in  Rome,  manner  of,  123,  124. 

Jingland,  the  power  of  the  king  becomes  very  great  at  the  tera  of 
the  Conquest,  II,  12.  The  lords  or  barons  much  dependent 
on  the  crown,  12.  Are  theucc  compelled  to  unite  in  a  common 
cause  with  the  people,  17.     Different  from  France,  forming  one 
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:  compact  united  kinsdom,  20.  This  circumstance  favours  the  esta- 
blishment of  public  liberty,  20.  A  peculiarity  of  its  government, 
viz.  the  advantageous  manner  to  public  liberty  in  which  re- 
volutions have  constantly  been  concluded,  2dd,  et  seq.  The 
strictness  with  which  laws  favourable  to  the  liberty  of  the  sub- 
ject are  executed,  308.  et  seq.  See  Commons,  Remarkable 
impartiality  in  the  courts  of  law,  325v  Instances  quoted,  326, 
328.  Faither  strictures  on  the  same  subject,  392.  Singular 
law-doctrine,  concerning  the  authority  of  govemnient,  ana  the 
liberty  of  the  subject,  399,  400l  The  people's  situation  different 
from  that  of  the  people  in  Rome,  420.  See  People,  The  ba- 
lance of  the  people  in  government  is  connected  with  the  right  of 
property,  425.  See  Taxation,  Divisions  among  the  people 
never  carrie<l  very  far,  466.     The  lower  class  possessea  of  a 

•    considerable  spirit  of  order  and  justice,  468. 

Equity,  courts  of;  and  inquiry  into  the  meaning  of  the  word,  and 
their  real  office,  120.  A  court  of  this  kind  existed  in  Rome, 
122.  See  Prator,  Remedies  afforded  by  the  English  courts 
of  equity,  126.  How  these  courts  were  first  instituted,  127. 
The  opposition  they  met,  127,  128.  Their  method  of  proceed- 
ing to  enforce  appearance,  and  submission  to  their  decrees,  128. 
Are  kept  within  much  more  strict  bounds  than  the  pnetor's 
equity  court  was  at  Rome,  129.  Farther  de6nition  of  their 
office,  131,  132. 

Executive  power,  lodged  in  the  king,  is  more  easily  repressed  when 
confined  to  a  sole  indivisible  seat,  187,  et  seq. — is  taken  out  of 
the  hands  of  the  representatives  of  the  people,  243.  Great  ad- 
vantages thence  arising,  244.     See  Crown. 

F. 

Faire  sans  dire,  the  motto  quoted,  463. 

Favourite  of  the  people,  how  prevented  in  the  English  constitution 
from  acquiring  a  power  dangerous  to  public  liberty,  180^  el  acq. 
See  Commonwealths. 

Felton,  bis  ansjyer  to  the  bishop  of  London,  159. 

Feudal  government  introduced  in  France  throus:li  a  long  series  of 
events  and  yeai-s,  B.  Is  introduced  suddenly  and  at  once  in 
FiUgland  by  the  Couque.st,  1 1 .  Consequences  of  tbis  differeiy^e, 
1.3. 

Fictions  of  law,  117. 

France,  the  feudal  government  was  established  in  it  very  slowly,  8. 
The  crown  was  at  first  elective,  9.  The  authority  of  the  king 
originally  very  inconsiderable,  10,  13.  The  barons  were  in 
gieat  measure  independent  of  the  crown,  14.  These  circum- 
stances were  prejudicial  to  the  liberty  of  the  people,  14.  The 
kingdom  was  formed  by  an  aggregation  of  different  sovereign- 
ties, 14.  The  remarkable  treaty  by  which  the  war  for  the 
public  good  was  terminated,  23.  General  estates,  how  consti- 
tuted, 27.     Tlie  third  estate,  or  connnons,  ncn'er  ]>ossej;sed  any 
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weiglit,  27.  A  remarkuljle  insurrection, 29.  Ed'ili  enriginlrei' 
61,  Expedient  for  dismissing  the  purliament  of  Paris,  357* 
The  jealousj  of  the  crown  aguirist  that  assembly,  384.  Com- 
parison between  the  French  and  English  conatiluuona,  in  regard 
to  ihe  right  uf  taxation,  453,  456. 

Frm/clin.  Dr.  quoted,  458,  460. 

Frrnch  language  introduced  into  (Jie  English  hiws  by  William  the 
Conqueror,  61.  Is  still  used  by  [he  king  in  dttlaring  bia  inlen> 
lion  to  the  parliament,  61. 


General  warranU,  set  aside,  429. 

Gtneva,  republic  of,  mentioned,  200,  218,  264,  4S9. 

George  I.  king,  led  into  an  iinpriidtinc  step,  4-iO,  445, 

Germany,  by  what  cause  the  growth  of  the  power  of  the  crown  wa» 

checked  there,  31. 
Gracchi,  how  forsaken  by  the  people,  227. 
Grand  jury,  its  office,  14S. 
<? rircia n  commonwealths,  revolutions  in  them  only  favourable  to  ths 

particular  intereals  of  leaders  and  demagogues,  292.     The  re* 

proach  made  them  by  Ctesar,  332. 
Guite,  death  of  the  duke  of,  355. 

H. 

Habeai  Corpus  act,  when  jiassed,  and  for  what  purjKwe,  166.    The 
''"    """      The  particular  occasion  of  it,  314,     Expres- 


sions of  judge  Blackstone  on  the  subji 

sions  suspended,  and  with  what 

finally  settled,  429. 
Ilale.juAge,  rjuoied,  24.     His  description  of  [he  offii 

166. 
Henry  I ,  charter  of,  18. 
Henry  VIII.,  his  great  power,  36. 

ing  anny,  337. 
//o/(,  judge,  remarkable  otiinion  delivered  by  hiin,  277. 
'  Hugh  Capel,  the  first  berediuiry  kingin  France,  9.     The  haughty 

answer  of  a  French  lord  to  hitn,  10. 
Hume,  Mr.,  a  few  words  on  the  character  given  by  him  of  JamesIT., 

406. 


On  what  o 
375.     By  what  means 


t  jury. 


supported  by  a  stand- 


Janut  I.,  liberty  begins  to  revive  in  his  reign,  38,  His  lofty  no- 
tions eonceniine  r<^l  aiilliorily,  38.  Keeps  his  gtvtind  against 
the  restless  spint  of  tlie  times,  406. 

James  II.,  how  his  dethronement  was  effected,  45,  46.     Was  in- 
excusable in  bis  conduct,  405.     Received  no  assistance  from  his 
numerous  army,  412. 
'  JexuiU,  how  oxpelle<l  from  S]»ain,  359. 

ImpeaehnenI,  public,  what,  and  its  effecls,  81.  The  king's  pardon 
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no  bar  to  the  prosecutioii  of  an  impeachment,  83.  Can  it 
prevent  the  execution  of  the  judgment  r  83.  Instances  of  minis- 
ters and  judges  impeached  by  the  commons,  82,  83,  315 — 317. 

Imprisonment,  the  methods  fomerly  used  for  liberaling  imprisoned 
persons,  165.  They  were  insufficient  asainst  the  power  of  the 
court,  166,  167.  A  new  force  giren  to  them  by  ih%  petition  of 
right,  167.     HabeoM  Corpu$BcU  167. 

John,  king,  grants  the  great  charter,  20. 

Johnson,  Dr.  Samuel,  his  opinion  concerning  the  office  of  the 
courts  of  equity,  examined,  121. 

Judges,  independence  of,  69.  Their  office,  in  criminal  causes,  is 
only  to  direct  the  jury,  and  afterwards  to  pronounce  the  law,  154. 
Cannot  alter  the  mode  of  punishment,  159.  Instances  of  judges 
impeached,  315 — 317.     See  Court*. 

Judicial  power,  in  reganl  to  criminal  matters,  the  necessary  cau- 
tions in  establishing  such  power,  135,  et  seq.  Should  not  be 
trusted,  especially  in  a  free  state,  to  any  too  powerful  persons  or 
bodies,  141.  AlUusions  to  the  French  courts  of  law,  143.  See 
Trial,  May  be  said  in  England  to  be  in  the  hands  of  nobody, 
161.     Lodged  in  the  people,  381. 

Junius* s  Lettei*s  quoted,  154,314. 

Jury,  how  they  are  to  shape  their  verdict,  153.  Must  decide  both 
upon  the  fact  and  the  criminality  of  it,  154.  What  rules  must 
be  followed  in  their  opinion,  155,  156.  Judge  Hale's  remark- 
able passage  in  that  respect,  156.  Usually  pay  a  gpreat  regard 
to  the  judge's  direction,  162.  The  effect  of  tlieir  recommending 
to  mercy,  1 62.     See  Trial  and  Judicial  Power, 

Justice,  impartiality  of  its  administration  in  England,  326,  390. 
See  Law  and  Judicial  Power. 

K. 

King,  his  prerogative  by  the  constitution,  57,  62 — 64.  The  re- 
strictions set  by  law  upon  the  exercise  of  the  same,  66,  68,  73. 
He  is  not  to  interfere,  nor  his  privy-council,  in  the  decision  of 
causes  either  civil  or  criminal,  77.  It  is  disputed  whether  he 
can  remit  the  prosecution  of  a  sentence  awarded  in  consequence 
of  an  impeachment,  83.  Not  to  be  named  in  debates,  232.  The 
last  instance  of  one  using  his  negative  yoice,  351.     See  Crown. 

L. 

Laws.  See  Legislation.  Laws  of  England,  93.  Difficulty  in 
procuring  just  onps,  213.  All  who  can  influence  the  execution 
of  them,  are  to  be  strictly  watched,  240,  A  very  necessary 
caution  in  framing  them,  243. 

Law,  criminal,  how  strictly  the  letter  of  it  is  adhered  to  in  England, 
without  any  extension,  157,  400.  Great  mildness  of  it,  164. 
Sec  Punishment, 
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Legialative  power,  how  formed  in  England,  49,  el  seq.  Advan- 
tages arising  frutn  iis  being  divided,  193,  et  seij.  fiemarhable 
constancy  in  iu  operations  in  Eitglund,  193.  Not  oo  in  tbe 
ancient  coinmoR wealths,  104.     See  Parliament. 

Ley'ulation,  mode  of,  in  common  weal  tli  8,  198.  Inct>nreQieiicy  of 
it,  199.  The  manner  in  whicb  laws  are  framed  in  England,  20t. 
Advantages  of  llie  same,  203.  See  Propounding.  Would  it  be 
an  advantage  if  laws  were  enacted  by  the  people  at  large  ?  208 — 
220.     See  People. 

Liberty,  causes  of  English,  15 — 18.  Its  profiress,  18,  et  seq. 
Private  liberty,  87.  The  word  much  misapplied  or  misunder- 
stood, 208.  Amoreaccuraledefinition  of  lheB8me,211.  How 
the  provbions  to  secure  it  should  he  directed,  240, 24 1 .  Singular 
laiv-doclrine  in  England  concerning  the  Uherty  of  the  subject, 
399,  400. 

Livy,  quoted,  217,227,  283.  287,  289,  291,  300. 

Lordt,  the  house  af,  how  constituted,  57.  Not  soflered  by  the 
commons  to  frame,  or  even  alter,  a  money-bill,  59,  74.  Make 
it  a  standing  order  to  reject  all  money-bills,  to  wliicb  bills  ol 
another  nature  have  been  lacked,  fi8,  342.  Have  not  iriven  up 
their  claim  in  regard  to  altering  money-bills,  74. 
pre-eminence  allowed  them  in  point  of  ceremony  ovi 
mons,  l:)6,  196.  Can  vote  byproxy,  197.  Uniteii 
cause  with  the  people  against  tLe  power  of  the  crown,  16,  40, 
246,  314.  Abridge  their  own  personal  privileges,  323.  Their 
impartiality  in  their  judicial  capacity,  324.  Cannot  be  charged 
with  having  abused  iheir  privilege  of  trying  their  own  members, 
324.  Defeat  the  attempts  of  the  commons  on  the  crown's  pre- 
rogdtive,  342.  Their  own  attempts  defeated  by  the  commons, 
343.  A  bill  is  framed  to  limit  their  number,  440.  Tlie  great 
importance  of  that  bill  generally  overlooked,  445,  446.  See 
Parliament  and  Peer*. 

Lytllelon,  lord,  quoted,  270- 

M. 

Maehiavert  History  of  the  repuhlio  of  Florence,  quoted,  176. 

Magna  Charla,  remarkable  extcnsiveness  and  impartiality  of  the 
provisions  of,  293. 

Marlborough,  duke  of,  easily  dismissed  from  bis  employments, 
186,354. 

Martial  courts,  a  rcmai'kable  dispute  between  one  snd  &  court  of 
law,  409. 

Martial  law  must  be  universal,  where  the  authority  of  the  govern- 
ment is  supported  by  a  standing  army.  396. 

Memberi  of  the  houise  of  commons,  their  personal  privileges,  330, 
321.  Instances  of  some  punished  by  their  own  house,  321, 
322.323.     See  Commons. 

Military  power,  a  cause  uf  anxiety  to  those    sovereigns  whose 
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Aotlionty  is  supported  hy  jt,  396.  CiuinQt  in  such  case  be 
subjected  to  the  civil  power,  408.  Not  necessary  to  support 
the  jpower  of  the  crown  in  England,  407.  The  surprising  sub- 
jection of  it  to  the  civil  power  in   England,  407,  408.     See 

Minitier,  equally  interested  with  other  subjects  in  maintaining  the 
laws  concerning  personal  security,  246.  A  discarded  one  in 
other  countries,  tne  cause  of  some  anxiety  or  jealousy  to  the  go- 
vernment, 356.    Not  so  in  England,  356. 

Monarchies,  revolutions  generally  concluded  in  them  by  provisions 
for  the  advantage  of  great  men  and  leaders,  not  of  the  people, 
the  some  as  in  commonwedths,  292,  346.  The  executive 
power  of  the  crown  in  all  ancient  or  modem  monarchies,  want- 
ing that  peculiar  stability  of  the  English  crown,  336.  Not 
secin*ed  otherwise  than  by  standing  aimies,  337.  The  monarchs 
are  afraid  of  powerful  subjects,  356.  Cannot  do  without  some 
arbitrary  means  of  asserting  their  authority,  372.  Very  jealous 
of  the  liberty  of  the  press,  and,  perhaps,  are  really  obliged  to  be 
so,  376.  Extremely  averse,  out  of  fear  for  their  own  security, 
to  calling  popular  assemblies,  382.  Respect  of  persont)  in  the 
administration  of  justice  cannot  be  prevented  in. them,  392. 
Anxious  precautions  taken  in  them  in  regard  to  the  mihtary  power, 
.  395.  Their  law-doctrine  concerning  the  execuiive  authority  o£the 
government,  399.     The  military  superior  to  the  civil  power,  407. 

AJaney-biUs,     See  Taxation, 

Montesquieu,  quoted,  251,  416. 

More*s  Utopia  quoted,  252. 

O. 

Obedience,  passive,  an  absurd  doctrine,  48. 

Ostracism,  an  arbitrary  unjust  expedient,  but,  perhaps,  necessary 

in  the  republic  of  Athens,  372. 
Oxenstiern,  chancellor,  his  words  to  his  son,  462. 

P. 

Parliament,  English,  the  constitution  of,  49 — 61.  How  to  be 
convoked,  54,  75.  Proceedings  in  Parliament  not  to  be  ques- 
tioned in  any  other  place  or  court,  85.  The  secret  bent  of  that 
assembly  to  forbear  invading  the  prerogative  of  the  crown,  350. 
Cautious  conduct  of  tl^e  three  branches  towards  each  other, 
463,  464.     See  Commons  and  Crown. 

Parliaments,  French,  great  weight  of,  143.  Difficult  to  be  ma- 
naged by  the  crown,  143.  How  Louis  XV.  dismissed  that  of 
l^aris,  357.  Precautions  taken  by  the  next  king  in  restoring  it, 
384.     See  France, 

Parliamentary  History  of  England,  a  superficial  observation  of  its 
authors,  294. 

Pardon,  tlie  prerogative  of,  lodged  in  the  king,  62.     Cannot  be 
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jiteadedas  a  bar  lo  an  impeachment  being  carried  on,  83.  Often 
granted  on  ibe  reL-cimniendarion  of  a  jury,  162. 

Pwr»,  how  10  be  tried,  157.  Have  few  real  personal  privileges 
above  the  subject.  333,  324.     See  LorJs. 

People,  bow  misled  b_v  favouiitts  or  demajjogues,  175.  How 
influenced  or  deceived  by  die  magistrates  or  great  men  in  com- 
monwealths, 816.  Should  act  ibrough  representatives,  320. 
Should  entirely  del<^te  the  legislative  authority  to  these,  S23. 
How,  and  in  what  circumstances  only,  the  right  of  renttanet 
mav  be  usefully  exerted  by  them,  260.  See  Commonwealtfit 
and  EHglattd.  May  be  safd  in  Eneland  to  ])os3es3  both  the 
judicial  and  censorial  powers,  381.  The  freedom  ihey  eujoy  of 
iiiterfering  in  covemment  matters,  388,  3S9. 

Pope,  Mr.,  (looted,  236. 

Poreia  Ltx  de  tergo  eieinm,  236. 

Premunire,  writ  of,  169. 

iVwfor,  his  office  ill  Rome,  101,  AMiimes  the  office  of  a  judge  of 
equity,  1^2.  His  provisions,  123,  Their  power  very  arbitrary, 
129.     When  first  restrained,  130. 

Pt«ii,  liberty  of  the,  is  a  real  censorial  yowor  lodged  in  the  people, 
"'"      Much  more  eSeclual  and  beneficial  thar  "' 


blished  in  Rome,  251.     A  licenser  appoiii led  upon  the  press  by 
the  star-chamber,  233.     By  the   long  parliament,   253.     By 
Charles  II.  and  James  ir.,  253,  354.    Finally  established  iu  the    ' 
year  1694,  and  how,  254.     A  definition  of  it,  254.     Actions 
respecting  the  same  not  to  be  decided  without  a  juiT,  254.  How 
extensive  its   use  has  become,  250.      Gi'cat    poutical   advan- 
tages arising  from  the  same,  258.     Is  farther  useful,  comhined 
with  the  other  rights  of  the  people,  262.     Such  as  the  right  of 
flection,  263.     How  useful  a  support  to  the  right  of  resiutance,    i 
279.     Is  not  allowed  in  commonwealths,  or  in  monarchies,  376.    i 
Its  being  tolerated  in  England  to  so  hwb  a.  degree,  depends  on    ' 
the  stability  of  the  executive  power  of  the  crown,  378.     The 
real  foundation  on  which  it  rests  in  P.ngland,  399.     Error  of 
the  author,  at  first,  in  this  respect,  400. 

Prisoner,  how  to  he  commiiied,  147.     When  once  acquitted,  can- 
not he  tried  again  for  the  same  oflence,  157.    See  Trial, 

Privy  cuimoil,  its  power  abridgtMl  bv  the  same  act  which  abolished 
the  star-chamber,  77. 

Prorogation,  its  ellecis,  oti.     'ITic  tenn  not  to  be  afterwards  short- 
ened, 76. 

Propounding,  in  leginlntion,  the  privilege  of,  re.sorved  to  the  ext'cu. 
live  power  in  commoowMillhs,  198.  Allotted  in  the  Englinli 
constitution  to  the  reprcsenlaiivcs  of  the  people,  201.  How  the 
nmepotnt  was  fomieily  settled  in  France,  Sweden,  Scotland, 
and  Ireland,  203.  204.  Great  advantage  accruing  to  public 
liberty  from  this  right  being  lodged  in  ibe  repre«eulatives  of  the  \ 
people,  204,  230.  Its  renmrtable  advaniages  foi  presetniig  th« 
I';ni;h!ih  iimsiitiuion,  and  iii^tautes  of  it,  436., i^„,     .i>    -,  ■>  uVl 
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PumtihrnenU,  the  judge  cannot  alter  the  mode  of,  160.  Nor  the 
sheriff,  160.  Do  not  extend  beyond  the  rimple  deprivation  of 
life,  163.  Their  mildnem  in  England,  329.  Not  so  among  the 
Greelcs  and  Romans,  330.  Attention  of  the  English  legislature 
in  that  respect,  334. 

R. 

Represenlalives,  qoalifications  for  being  one,  52.  Advantages  that 
accrue  to  the  people  from  acting  through  representatives,  220,  et 
seq.  More  hurtful  than  benencial  when  their  interest  is  not  in 
reality  united  with  that  of  the  people,  222.  The  people  should 
entirely  delegate  the  legislative  authority  to  them,  ^29.  The 
sedate  manner  in  which  in  England  they  debate  and  vote,  230. 
Do  not  allow  the  speaker  to  have  a  vote,  or  the  king's  name  to  be 
introduced  in  debates,  232.  Are  debarred  fh>m  all  executive 
authority,  243.  Capital  advantages  thence  arising,  245,  et  seq. 
See  Commons  and  People, 

Resistance,  right  of,  admitted  by  the  En^ish  laws,  269.  Opinion 
of  judge  Blackstone  quoted,  274.  Recognized  even  by  the 
courts  of  law,  277.  Is  m  a  great  measure  a  useless  right,  unless 
combined  with  the  liberty  of  the  press,  278.  What  circum- 
stances are  required  for  its  being  usefully  exerted,  280. 

Revenue,  of  the  king,  very  trifling,  without  grants  firom  the  parlia- 
ment, 66. 

Revolutions  have  always  been  concluded  in  England  in  a  manner 
advantageous  to  public  liberty,  292,  293.  A  series  of  instances, 
294,  &c.  Not  so  in  the  Roman  commonwealth,  283.  A  series 
of  instances  during  the  whole  time  of  its  duration,  283 — 292. 
The  same  disadvantage  occurred  in  the  Greek  republics,  292. 
And  in  the  limited  monarchies  of  Europe,  such  as  Scotland, 
Sweden,  &c.,  292. 

Revolution  of  the  year  1689,  how  accomplished  and  improved,  48, 
296. 

Re-unions  of  particular  provinces  to  the  crown,  in  France,  14. 

Right,  petition  of,  41,  296. 

Rome,  wrong  notions  of  liberty  the  patricians  and  senate  gave  to  the 
people,  208.  The  influence  of  senators  and  great  men  over  the 
people,  and  their  artifices,  225.  The  people,  and  even  the  tri- 
Dunes,  greatly  over-awed  by  a  dictator,  226.  ITie  people  be- 
trayed by  those  in  whom  they  trusted,  235.  The  tribunes  not 
earnest  in  the  defence  of  public  liberty,  235.  The  senate,  con- 
suls, and  dictators,  possessed  of  an  arbitrary  power  over  the  lives 
of  the  citizens,  236.  The  censorial  power  only  a  piece  of  sena- 
torial craft,  251.  Revolutions  constantly  concluded  in  a  manner 
disadvantageous  to  public  liberty,  283.  The  laws  concerning  the 
liberty  of  the  citizens  were  not  strictly  executed,  298.  Remark- 
able instance  of  insolence  and  cruelty  of  a  magistrate,  299.  The 
rapacity  of  the  men  in  power  in  regard  to  the  allies  and  subjects 
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of  the  republic,  302.  Con-upuon  of  llie  judges,  303.  Hemark- 
able  cb&ngeB  iu  tlie  fumiation  of  ihrm,  304.  A  rcmarkablf 
paasacce  <if  TuUy  in  regavd  to  tbe  disorders  tbat  look  place  in  the 
republic,  306.  A  short  sketch  of  ilieir  reul  cause,  3U7.  DQngei-a 
to  which  both  its  liberty  and  empire  were  exposed,  4 17.  How 
the  final  overthrow  of  the  republic  wgsopcraiud,  420.  The  poli- 
tical rights  allotted  to  the  people,  422. 

Rouiieau  t]iioted,  193.208,225,251,427. 

Ruttiaa  ambasmdor,  the  cause  of  bis  arrest,  328. 


Saxon  government,  abolished  :d  England  by  the  Norman  conquest, 
tj.     Note  U[K>ii  that  disputed  subject,  6,  7. 

Scotland,  the  number  of  repi'esentaiives  il  sends  to  parliament,  31. 
The  liirda  of  tbe  arUcles,  what  assembly,  204.  Tlie  authority  of 
the  crown  commonly  invaded  by  the  nobles,  347.  The  bill 
fi-amed  for  settling  the  crown  on  the  house  of  Hanover,  347.  No 
advantageous  expedient  to  have  trusted  the  nobility  with  the 
cominandofa  standing  army,  397, 

Secrelart/  of  slate,  case  of  an  action  brought  against  one,  by  a  pii- 
vate  individual,  328. 

Senate,  Roman,  bow  formed,  239.  See  Rome.  Its  conduct  at  ihe 
expulsion  of  the  kings,  263.     See  ReeoluiioM. 

Sevigtti,  madanie  de,  (juoled,  43ti. 

Smith,  Di-.  Adam,  bis  opinion  on  liberlv,  and  on  the  efiecia  pro- 
duced by  a  standing  army,  examined,  397>  Farther  observa- 
tions on  the  same  subject  in  geni'ral,  403. 

Spain,  bow  that  monarchy  was  formed,  31. 

Spelman,  quoted,  6. 

■SVar-cAamAer,  court  of,  how  constituted,  41.  It  crushed  the  li- 
berty of  the  presE,  2.53.  Expressions  of  Sir  Edward  Coke  con- 
cemiug  it,  253.  Was  a  kind  of  a  court  of  equity  in  regard  to 
criminal  mailers,  402.      By  what  means  abolished,  429. 

Statute  dehierelico  comburenJo,  (ox  what  reason  repealed,  333. 
That  for  allowing  parliaments  to  meet  of  themselves,  repealed, 
351. 

Sweden,  an  account  of  the  revolutions  that  have  taken  place  in  its 
govenmient,  and  of  the  resirainls  at  limes  put  on  the  authority 
of  the  crown,  346.  The  disadvantages  of  the  body  of  llie  people 
iu  the  legislature,  424.  An  account  of  its  government  before 
the  last  revolution,  441. 

Su;\ff,  deau,  quoted,  354. 


Tacitui  quoted,  35,  475. 

Taxation,  right  of,  when  fimt  iwcureil  to  the  lords  a 
28.  Possessed  in  England  by  a  single  parliament, 
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assemblies  as  in  France,  36,  37.  Is  rendered  tbeiTby  a  u)ucb 
more  eflScacions  cbeck  upon  tbe  crown,  37.  All  taxes  or  uiouey- 
bills  must  originate  in  tbe  house  of  commons,  as  well  as  tbe  alte- 
rations in  such  bills,  69.  Tbe  great  constitutional  efficiency  of 
tbat  rigbt,  66,  70  Tbe  existence  of  tbe  commons  depends  upon 
tbe  same,  73.  Tbe  advantages  of  tbis  rigbt  of  tbe  commons, 
wben  combincil  witb  tbe  rigbt  of  propounding  law-remedies^  201 
— 206.  How  firmly  it  secures  all  tne  otber  rigbts  of  tbe  people, 
and  tbe  wbule  constitution,  against  tbe  attempts  of  tbe  crown, 
425.  Is  tbe  constitutional  balancjB  pf  tbe  people  against  tbe 
crown,  450.  At  tbe  same  time  tbe  only  forciole  one,  451,  453, 
460.  Rendered  ineffectual  wben  lodged  in  several  distinct  pro- 
vincial assemblies,  36,  453,  454.  How  it  migbt  become  so  di-  - 
vided  in  England,  457. 

Temple,  Sir  William,  quoted,  6. 

Torture,  attempted  to  be  introduced  in  the  reign  of  Henry  VI., 
158.     Declared  illegal  by  the  judges,  159. 

Treason,  high,  statutes  concerning  it,  repealed,  37,  72.  How  trials 
in  coses  of  treason  are  to  be  conducted,  153. 

TVia/by  jury  revived  in  tbe  reign  of  Henry  II,,  19.  How  to  be 
conducted,  155,  et  seq.  Great  advantages  of  tbis  institution, 
159 — 164.  How  strictly  preserved  in  England,  308.  Not  so 
in  Noi-maudy,  Sweden,  and  ScQtland,  309. 

Trials,  the  manner  in  which  prisoners  ai'e  tried  in  foreign  coun- 
tries, 144, 145. 

Tribunes,  Roman,  betrayed  tbe  cause  of  the  people,  535.  Then 
interested  public  conduct,  289.    See  Rome, 

Tucker,  dean,  456. 

ThtdoTs,  tbe  great  power  of  tbe  princes  of  tbat  house,  35,  71 ,  404. 

V. 

Verdict,  bow  to  be  expressed,  154.     A  special  one,  what^  164 .  . 

W. 

Walstein,  duke  of,  caused  to  be  sldn  by  tbe  empetor  Perdiiiartdll:, 
355. 

William  the  conqueror  set  aside  tbe  Saxon,  and  substituted  the 
feudal  government,  7,  11,  12.  Possessted  an  itncommonly  great 
authority,  12. 

Writers,  political,  their  ill-judged  expressions  and  "notions^  209. 
Their  unwise  admiration  of  the  censorial  power  in  Rome,  252. 
Have  not  penetrated  into  the  real  foundation  of  the  science  of 
politics,  417.  Have  treated  it  as  an  occult  kind  of  science,  as 
natural  philosophy  was  considered  in  the  time  of  Aristotle,  438. 
Anecdote  of  one,  401. 

Writs,  their  impoitance  iu  the  English  courts  of  law.  111.  Com- 
pared to  the  Koman  actiones  le^is,  111.  The  difficulty  in  crea- 
ting new  writs,  115. 
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A. 

Account  of  Viriatus,  263.  Spartacus,  263.  Piso,  305.  Verres^ 
305.  Draco  ;  his  laws;  his  death,  331.  Popilius;  his  wand, 
358.     Fabricius,  418.     Cincinnatus,  418.     Vatinius,  467* 

of  the  Aureus,  111.     Lit  de  Justice,  357,     Ostracism, 

372.     The  Letter  de  Cachet,  374.     Tarpeian  rock,  436. 

of  the  Ephori,  224,  237.     Lex  Porcia  de  tergo  civium. 


236.  Patres  conscripti,  284.  Nexi,  285.  Comitia  tributa, 
28!K  Comitia  auriata,  289.  Comitia  centuriata,  289.  Lex 
Sempronia,  301.  Lex  Calpumia  de  repetundis,  303.  Cen- 
turia,  422. 

Ads  of  Parliament  of  1832,  amending  the  representation  of  the 
people  in  England  and  Wales,  50. 

_ ^  amending  the  representation  of  the 

people  of  Scotland,  51. 

-,  amending  the  representation  of  the 


people  of  Ireland,  51. 

of  1800,  being  Act  of  Union  with  Ireland, 


51. 

of  1706,  being  Act  of  Union  with  Scotland, 


57. 

of  1696,  enacting  that  persons  convicted 


of  bribery  or  treating  shall  not  sit  in  parliament,  56. 

-of    1830,    increasing  the  number  of  the 


judges  from  twelve  to  fifteen,  69. 


496  INDEX   TO   THE 

Aem  of  PMrlkmiait  of  42  Geo.  8.  c  90,  iiiider  wMch  king  taky 
assemble  parliament  oo  fourteen  days*  notice  in  caae  of  rebel- 
lion or  duiger  of  invasion,  76. 

of  1819,  abolishing  appeals  of  murder^ 


of  battle  Ih^,  78. 

of  1798,  making  land  tax  perpetual,  79, 

of  1825,  by  which  malt  tax  imposed,  79. 

of  1770,  1774,  and  1898,  defining  mode  of 


striking  committees  to  try  election  petitions,  86. 

of  1725, 1782,  and  1748,  prohibiting 


under  2/;  108,  119. 

of  1779  and  1808,  prohibiting  arrests  under 


10^,  103. 

of  1811  and  1817,  prohibiting  arrests  under 


15^,  with  exceptions,  104. 

of  1827,  prohibiting  arrests  under  20iL,  wiA- 


out  any  exception,  104. 

of  1833,  creating  sherifis  of  counties'  courts ; 


and  relative  to  pleadings  and  other  proceedings  in  courts  of 
law,  103,  107. 

. of  1813,  creating  vice-chancellor,  133. 

—  of  1825,  greatly  extending  qnalifioation  of 


jurors,  149. 


libels,  155. 


son,  163,  333. 


of  1792,  called    <<  Fox's   Act,"    regarding 
of  1814,  altering  punishment  of  high  Irea- 


of  1822,  improving  trial  by  jury  in  criminal 

cases  in  Scotland,  309. 

of  1815,  1819,  1825,  and  1830,  introducing 


and  perfecting  trial  by  jury  in  civil  causes  in  Scotland,  310,311. 

of  10  Geo.  III.  c.  50,  protecting  memben  of 


parliament  from  arrest,  320. 

—  of  1708,  protecting  ambassadors,  &c  from 


arrest,  329. 

of  1707,  1715,  and  1742,  disqualifying  cer- 


tain placemen  from  sitting  in  House  of  Commons,  344* 

of  1782,  disqualifying  all  public  contractors 


from  so  sitting,  344. 

of  1694,  called  "  The  Triennial  Act,"  ^50. 

of  1716,  called  «  The  Septennial  Act,"  350. 

of  1833,  called  «  The  Irish  Church  Tempo- 


ralities Act,"  d6d_365. 

of  1833,  called  «  The  Slavery  Abolition  Act»- 


665— ^368. 

of  1806,  abolishing  the  slave  trade,  868. 

of  1795,  called  "  Pitt's  Acts,"  restraining 


publications  and  public  meetings,  378. 
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Ai-tn  of  Parliament  itf  lBl9.  called  "  Tlie  Six  Acts," 

ing  publications,  public  meetings,  &c.  378, 
of  1883,  called  '■  Tlie  Irish  Coerci 


-  Table  of  37,  of  last   and   present   reign, 
iiiiial  code,  4C9 — 473. 

-  of  1833,  rendering  freeholds  and  copyholds 


ameliurating  c 


assets  for  payment  of  simple  mid  contract  debt^  474. 
AmlHUisialors,   &c.     See  Arn-sls. 

America,  United  States  of,  remarks  on  republic  of,  '241. 
Appeal  of  murder,  wager  of  battle,  4c,,  act  of  1819,  abolishing 

them,  78. 
Arm;/,  effective  force  of,  in  1833,  79. 
Arrattgement  of  branch  of  royal  revenue  made  in  reign  of  Geo. 

II.,  66. 
Arrest,  &c.,  extent  of  freedom  from,  of  members  of  parliameat ; 

act  10  Geo.  3.  c.  50,  and  authorities  cited.  320,  321. 
Arrestf!,  acta  of  I72b,  1732,  and  1748,  prohibiting  them  under 

2i,  103.  119. 

,  acts  of  1779  and  1803,  prohibiting  them  under  lOA,  103. 

,  acta  of  1811    and   1817,  pohibittng  them  under  I^A 

milh  eirceptiima,  104. 
,  act  of  1827,  prohibiting  them  under  20/.,  withovt  any 

extxptvm,  104. 
,  act  of  10  Geo.  3.  c.  50,  protecting  nicmberE  of  parlia- 
ment from,  320. 
,  act  of  1708,  protecting  ambassadors,  &c.  from,  329, 

CircumstancC/that  led  to  enactment,  329. 
Aureus,  account  of  Human  coin  so  called,  III. 
Author*  view  of  revolution,  in  England,  of  1689,  conEidered,  4<i. 
,  aentimenis  on  arbitrary  power  and  liberty,  conaidereJ, 

252. 

arrival  in  this  country,  time  of,  326,  393.  i 

last  correctioiiB  to  edition  of  work,  of  1784,  357—— 

first  edition  of  work,  published  in  1775,  460. 

reference  to  chance,  and  invocntion  of  gixldess  of  liberty, 

reprobated,  476. 

H. 

Barons'  celebrated  reply  to  king,  90. 

puisne,  of  Exchequer,  act  of  1830,  increasing  them  to 

four,  97. 

Beausobre  and  Lenfant,  against  right  of  resistance,  274. 

Bevtridge,  bisho{>.  against  right  of  resistance,  273. 

Bill  in  parliamenl.  sometimes  passes  through  the  whole,  or  se- 
veral, of  its  stages,  in  one  day.  231. 

,  several  stages  of;    surprise,  in  passinn  it, 

impossible,  231. 
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Blackstone,  Judge,  on  the  omnipotence  of  parliament^  117.  On 
what  would  be  the  effect  of  liberty  of  the  press  in  a  despotic 
government,  261.  Quotation  from,  respecting  right  of  resist- 
ance, 276. 

Borougfis,,  number  of,  disfranchised,  and  enfranchised,  by  Eng- 
lish reform  act,  50. 

Bribery y  act  of  1696,  enacting  that  persons  convicted  of,  tihall 
not  sit  in  parliament,  56. 

C. 

Calvin,  John,  quotation  from,  against  right  of  resistance,  275. 
Centurioy  account  of  the,  422. 

Cicero,  quotations  from,  translated  by  editor,  199,  226,  229, 
238,  302,  475. 

,  quotation  from,  translated  by  Guthrie,  229. 

Cincinnatfis,  account  of,  418. 

Citiaiens  and  burgesses,  when  first  summoned  to  parliament,  25. 

Coke,  Sir  Edward,  still  the  oracle  of  the  common  law,  94. 

-1^ ' ,  on  the  omnipotence  of  parliament,  117. 

^^ — : ^  quotations  from,  translated  by  editor,  117, 154. 

Comitia  tributa,  account  of  the,  289, 

auriata,  account  of  the,  289. 

—  centuriata,  account  of  the,  289. 

Committees  to  try  election  petitions,  acts  of  1770,   1774,  and 

1828,  defining  mode  of  striking  them,  86. 
. ,  grand,  of  religion,  justice,  trade,  and  grievances^  ses- 
sional orders  for  their  appointment,  negatived  in  1833,  312. 
Contractors,   (public)   act   of  1782,   disqualifying    them   from 

sitting  in  House  of  Commons,  344. 
Convocation  of  the  clergy,  now  meets  only  pro  format  deeply 

to  be  regretted,  and  why,  77. 
Copyholds  and  freeholds,  act  of  1833,  rendering  them  assets  tor 

payment  of  simple  and  contract  debts,  474.  , 

Corsica,  taken  by  England  in  1794  ;   evacuated,  and  again  pos- 
sessed by  France,  in  1796,  457. 
County  members,  additional,  under  English  reform  act,  50. 
Courts  of  Requests,  or  Conscience,  described,  103. 

of  sheriffs  of  counties,  act  of  1833,  creating  them,  103, 

107. 
Criminal  code,    table  of  37  acts,  of   last  and   present  reign, 

ameliorating,  469 — 473. 
Custom  of  the  Romans,  explained  from  Pliny,  101. 

D. 
Dies  iasti  et  nefasti,  explanations  of,  109. 
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DitsohUion  of  parliament,  etlecl  of,  sure  to  be  favourelile  to  the 

people,  269. 
,    circumstancea    connected    with    tJie 

most  memorable  instance  of,  fully  detailed,  359— 3ti3. 
Draco,  account  of;  hii  laws  ;  hia  death,  331. 
Du  Cange,  quotations  from,  translated  by  editor,  9. 
Duelt,    several  times  tlie  consequence  of  personal  reflections 

and  intemperate  remarks,  in  parliament,  464. 


E. 

Julitioii  of  work  which  received  author's  last  corrections,  pub- 
lished in  17t«4,  357.     First  edition  published  iji  1775,  Am. 

Hitctitm  comniitteeg,  acts  of  1770,  1774,  and  162t*,  deiiuing 
mode  of  striking  them,  86. 

EnfflinA  reform  act,  of  1832;  addltiouul  county  uicmbera,  50. 
Ad<litionul  metropolitan  members,  S(l.  Disfrancliiaemente  and 
enfranchisements,  50.  Qualilication  of  members  lor  divUiou, 
or  riding,  oi'  a  county,  &'2.  Qualification  of  county  voters, 
6i.     Qualification  of  city  and  borough  voters,  53.     Keduc- 

I  lion  of  expense,  by  requiremevt  of  residence  of  town  voters 
within  seven  miles ;  and  limitation  of  pulls  to  two  days,  and 
division  of  polling  places,  in  ail  cases,  56. 

-  — — -  peers  sit  in  House  of  Lords  in  own  right,  57,  74,  197. 

T— ^  revolution  of  1G89,  editor's  opinion  of,  46,  .  , .    , 

Ephori,  account  of  the,  ^24,  237.  -  i 

iirplanati<M  of  "  in  itfbo,"  122. 


Fabricita,  account  of,  418. 

Pleta,  why  law-book  so  called,  94. 

"■  Fox's  AqI,"  of  1792,  regarding  libels,  particulars  of,  155. 

FreehoUU  nnd  Copyholds,  act  of  1883,  rendering  them  asicts  for 

payment  of  simple  and  contract  debts,  474. 
French  opinion  of  our  taw  of  libel,  254. 
revolution  of  1789,  apparently  anticipated  by  author,  2. 


d 


Gnievii,  now  a  member  of  the  Swiss  Confederation,  200,  219. 

(•eorgr  III.;    author's  anticipation,  as  to  his  length  of  reign, 
fully  realized  ;  Author'n  dedication. 

Granri  commitleea  of  religion,  justice,  trade,  and  grie\ 
sessional  orders  for  their  appointment,  negatived  in 
312.  ,     ,  , 


J 
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H. 

Hide^  Jodgey  mying  of^  tranglated  by  editor,  -24. 

High  Treason,  act  of  1814,  altering  punishment  of,  163,  333. 

Horsley^  Bishop,  referred  to  as  authority  against  right  oi^  re- 
sistance, 275. 

House  of  Lords'  claim,  to  alter  money-bills,  far  from  useless, 
74. 

I. 

Impeachtneni,  power  of,  when  first  exercised  by  House  of  Com- 
mons, 33. 

,  king's  power  to  pardon  one  condemned  by,  83. 

,  not  abated  by  dissolution  of  parliament,  83. 

Inaccuracy^  glaring,  of  some  of  the  notes  of  a  former  editor,  an 
instance  of,  76. 

Ireland,  Act  of  Union  with,  in  1800,  referred  to,  51. 

,  represented  by  four  Lords  Spiritual,  and  twenty-eight 

Lords  Temporal,  of  Ireland,  in  House  of  Peers,  57,  74,  197. 
-,  archbishops  and  bishops  of,   {^pointed  by  the  king. 


since  the  Union,  63. 

.,  before  Union,  204,  459. 


Irish  Reform  Act,  of  1832;  five  additional  representatives,  51. 
Qualification  of  county  voters,  58.  Qualification  of  city  and 
borough  voters,  55.  Reduction  of  expense,  by  requirement 
of  residence  of  town  voters  within  seven  miles;  and  limitation 
of  polls  to  two  days,  and  division  of  polling  places,  in  all 
cases,  56. 

Church  Temporalities  Act,  of  1833,  full  particulars   of, 

363—365. 

Coercion  Act,  of  1833,  full  particulars  of,  379,  389. 


J. 

Judges,  act  of  1830,  increasing  their  number  from  twelve  to 

fifteen,  69,  97,  169,  196. 
,  form  of  their  appointment  in  former  times,  69,  167. 

Present  form,  69. 
'— ,   Puisne,  of  Common  Pleas,  act  of  1830,    increasing 

them  to  four,  96.     The  like  of  King  s  Bench,  97. 
Jurorsy  act  of  1825,  greatly  extending  qualification  of,  149.  165. 
Jury,  to  try  an  alien,  151. 
Jurymen,  right  of  challenging  them,  in  much  more  frequent  use 

of  late,  88.    Exceptions  to,  150,  151.    Meaning  of  ttdes^  151. 
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K. 


King  "  can  do  no  nrong,"  a  maxim  of  law  consistent  and  essen- 
tial, 64. 

< ,  hoir  compelled  to  asBcmble  parliament  annually,  75. 

— — ,  act  42  Geo.  3,  cap.  90,  referred  to,  under  wliicli  lie  may 
asHemble  parliament  on  fourteen  days'  noticCi  in  case  of 
rebellion  or  danger  of  invasion,  76. 

-,  power  of,  to  pardon  one  condcntned  by  impeachment,  83. 

— — William 4,  speeches  from  the  throne  of,  relative  to  Reform, 
on  the  2-id  April,  21st  June,  20th  October,  and  6th  Decem- 
ber. 1831,  and  16th  August,  1832,  360—363. 

Knights  of  Shires,  when  first  summoned  to  parliament.  25. 


Land  tax,  act  of  1798,  which  made  it  perpetual,  79. 

Leigkuni,  archbishop,  quotation  from,  against  right 
tance,  273. 

LnUer  de  cachet,  account  of,  374. 

Lex  Porcia  de  tergo  civium,  account  of  the,  236. 

Sempronia,  account  of  the,  301. 

Calpurnia  de  repetundis,  account  of  the,  303. 

Libel,  opinion  of  tlie  French  of  oar  law  of,  254. 

,  in  action  for,  between  individuals,  defendant  may  justify, 

256. 

,  course  generally  pursued  by  juries,  25S. 

/,(6e&,  "  Fox's  act"  of  1792,  regarding  them,  particulars  of,  155. 

Lit  de  justice,  account  ot^  357. 

LiUktoii,  the  Right  Hon,  Mr.  Secretary,  speech  against  appoint- 
ment of  grand  committees  of  religion,  justice,  trade,  and 
grievances,  13th  February,  1833,  313. 

Livy,  quotations  from,  translated  by  editor,  92,  240,  299. 

Baker,  287,  301. 

Locke,  quotations  from,  against  right  of  resistance,  27:3,  276. 


M. 

Magna  Charta,  quotations  from,  translated  by  RulThead,  12,22, 
28,  96. 

Malt  tax,  not  now  an  annual  tax;  act  of  1825,  by  whidi  im- 
posed, 70. 

Maxim  of  law,  that  "  the  king  can  du  no  itroiig,"  cimststent  and 
essential,  64. 

Members  of  parliament,  extent  of  their  freedom  from  arrest,  &c. ; 
act  10  Geo.  3.  c.  50,  and  authorities  cited,  320,  321. 
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iienAers  of  parliament,  names  of  those  expelled  since  com- 
mencement of  present  century,  323. 

MetropUUan  members^  additional,  under  English  reform  act,  50. 

MichaeiiMf  quotation  from,  against  right  of  resistance,  276. 

Millar,  professor,  his  remark,  that  *'  law  is  constantly  gaining 
ground  upon  equity/'  considered,  134. 

Money-bilUy  House  of  Lords'  claim  to  alter  them,  far  6rom  use- 
less, 74. 


N. 

Navy^  number  of,  including  marines,  in  1833,  78. 
Nexi^  account  of  the,  285. 
Note  on  chapter  9,  book  I,  98. 

-,  book  II,  241. 


17,    415. 


by  editor,  on  concluding  his  task,  478. 


'Number  of  House  of  Commons  unaltered  by  reform  acts ;  thir- 
teen fewer  members  for  England  and  Wales ;  eight  more  for 
Scotland;  five  pore  for  Ireland,  51. 


O. 

Observation,   dying,  of  William  Wilberforce,  relative  to  "  The 

.   Slavery  Abolition  act,"  368. 

Omnipotence  of  parliament,  strikingly  laid  down  by  Coke  and 

Blackstone,  117. 
Opinion  of  editor  of  author  s  sentiments  on  arbitrary  power 

and  liberty,  252. 

— of  the  French,  of  our  law  of  libel,  254. 

Ottraeism,  account  of,  372. 

• 

P. 

Parliament,  act  referred  to  under  which  it  may  be  assembled  on 
fourteen  days'  notice,  in  case  of  rebellion  or  danger  of  mva- 
sion,  76. 

.,  omnipotence  of,  strikingly  laid  down  by  Coke  and 

Blackstone,  117. 

-,  dissolution  of,  circumstances  connected  with   the 


most  memorable  instance  of,  fully  detailed,  359 — 363. 
JParliaments,  triennial,  and  even  annual,  early  insisted  upon,  75. 

-^- — -,  act  of  1694,  enacting  them,  350. 

J  septennial,  act  of  1715,  enacting  them,  350. 

Pascal,  quotation  from,  against  right  of  resistance,  274. 
Pojtres  conscripti,  account  oi  the,  284. 


righi,  37,  74, 


Scotland,  eixteen  sit  as  represents tivea,  67,  74,  197. 

—  Ireland,  four  lords  spiritual,  and   twenty-eight  lords 

temporal,  sit  as  representatives,  57,  74,  197. 

Picture  of  progress  of  a  popular  statesman  in  England,  geverul 
references  of.  184. 

Pito,  account  of,  305, 

"  Pitt'i  acts"  of  1795,  restraining  publications  and  public  meet- 
ings, referred  to,  378,  389. 

Placemen,  acls  of  1707,  1716,  and  1742,  disqualifying  certain 
of  them  from  sitting  in  House  of  Commons,  344. 

Plautus,  quotations  from,  translated  by  editor.  111,  113. 

Pteruiincfs,  and  other  proceedings,  in  courts  of  law,  act  of  163.'?, 
relative  to,  103,  107. 

Plintf*  explanation  of  a  custom  of  the  Somoos,  101. 

Popitius,  account  of;  his  wand,  358. 

Power  of  House  of  Commons,  to  grant  or  withhold  supplies, 
considered,  172,  To  expel  memberB,  instances  of  its  exer- 
cise since  commencement  of  present  century.  323. 

Pnemvmre,  this  kind  of  prosecution  now  obsolete,  170. 


Qualification  for  members  of  division,  or  riding,  of  a  county, 
under  English  reform  act,  52. 

of  county  voters,  in  England  and  Wales,  52. 

,  in  Scotland  and  irdaud,  53. 

-  of  city  and  borough  voters,  in  England  and  Wales, 

,  in  SvoilanJ  and  Jre- 


S3. 


f  jurors,   act  of  1825,  greatly  extending  it,  149, 


Qaciiiel,  quotation  from,  against  right  of 


U. 


Reamn  for  not  giving  trsDslation  of  Latin  quotation,  284,  291, 
300. 

Reforined  Parliament,  certain  acta  of,  reftrred  to,  3fi3.  Irish 
Church  Temporalitiea*  Act,  full  particulars  of,  3fi3 — 805. 
Slavery  Abolition  Act,  full  particutarg  of,  365 — 3C8.  Re- 
ference til  act  of  180K,  abolishing  the  slave-trade,  as  far  as 
this  country  was  concerned,  366. 

Repli/.  celebrated,  of  barons  to  king,  90.  >»  '\ 
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Rtmianee^  right  of,  very  Aillj  ccMisidered,  271 — 277.  Autho- 
rities a^nst  it,  cited — Locke,  272 ;  Archbishop  Lei^ton, 
278 ;  Bi8hq>  Beveridge,  273 ;  Bishop  Jeremy  Taylor,  274 ; 
Dr.  Whitby,  274;  Pascal,  274;  Beausobre  and  Lenfant, 
274 ;  Quesnel,  275 ;  John  Calvin,  275.  Authorities  referred 
to — 10th  Homily;  Bishop  Horsley;  Robinson;  Calvin;  Scott, 
275.  Other  authorities  quoted— Judge  Blackstone,  276 ; 
Locke,  276;  Michaelis,  276. 

Revolution  in  England,  of  1689,  editor's  opinion  of,  46. 

in  France,  of  1789,  apparently  anticipated  by  au- 
thor, 2. 

in  Sweden,  of  1772,  referred  to,  338. 


Righty  of  challenging  jurymen,  in  much  more  frequent  use  of 

kte,  88. 

of  resistance ;  see  Resisiatwe. 

RobinsoHy  referred  to,  as  authority  against  right  of  resistance, 

275. 
Rochfordy  Earl  of,  understood  to  be  alluded  to.     Authors  Ad« 

vertisement. 
Rayed  assent,  to  Bills,  now  frequently  given  by  commission,  60. 
,  form  of,  to  public  bill,  private  bill,  bill  granting 

subsidies,  60. 

,  form  of  refusal  of,  60,  463. 

-,  not  refused  to  any  bill  since  author  wrote,  349. 


Ruffheadt  collection  of  statutes,    translations  from,    12,    22, 

28,  96. 
,    interesting    extracts    from 

preface  to,  26,  27. 

S. 

SailuHy  quotation  from,  translated  by  Murphy,  332. 
Scotland^  Act  of  Union  with,  in  1706,  referred  to,  57. 

,  represented  by  sixteen  peers  of  Scotland  in  House 

of  Lords,  57,  74,  197. 

-,  trial  by  jury  in  criminal  cases  in,  act  of  1822,  im- 


proving it,  309. 

in  civil  causes  in,  act  of  1815,  tirst  in- 


troducing it ;  acts  of  1819  and  1825,  improving  it ;  act  of 
1830,  perfectmg  it,  310,  311. 

Scotch  reform  act  of  1832;  fifly- three  representatives  for  Scot- 
land, 51.  Qualification  of  county  voters,  53.  Qualification 
of  city  and  borough  voters,  55.  Reduction  of  expense,  by 
requirement  of  residence  of  town  voters  within  seven  miles ; 
and  limitation  of  polls  to  two  days,  and  division  of  polling 
places,  in  all  cases,  56. 

Scotty  referred  to  as  authority  against  right  of  resistance,  276. 

Seldefi's  remark  on  courts  of  equity,  121. 
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Sq}iennial  parliaments,  act  of  1715,  enacting  them,  350. 

Sheriffs  of  counties'  courts,  act  of  1883,  creating  them,  103, 
107. 

"  Six  acts  the,'*  of  1819,  restraining  publications,  public  meet- 
ings, &C.,  referred  to,  378,  389. 

Slaver}^  abolition  act  oi  1833,  full  particulars  of,  365 — 368. 

/S/bf^e-t'-ade,  act  of  1806,  abolishing  it  as  far  as  this  country 
was  concerned,  referred  to,  368. 

SpartacuSy  account  of,  263. 

Speaker  of  House  of  Commons,  has  casting  vote,  if  numbers 
equal ;  and  may  speak  and  vote  when  house  in  committee, 
232. 

Special  verdict,  entry  of,  154. 

Speech  of  the  Right  Hon.  Mr.  Secretary  Littleton,  against  ap- 
pointment of  grand  committees  of  religion,  justice,  trade,  and 
grievances,  13th  Feb.  1833,  313. 

SpeecJies  of  members,  not  allowed  to  be  taken  down  and  pub- 
lished, but  practice  connived  at,  257.  Publishers  punishable 
for  false  reports  o^  speeches,  257. 

from  the  throne,  of  King  William  IV.,  relative  to  re- 
form, on  the  22nd  April,  21st  June,  20th  October,  and  6th 
December,  1831,  and  16th  August,  1832,  360—363. 

Spelman^  quotation  from,  translated  by  editor,  6. 

Stanley^  the  right  hon.  £.  G.  S.,  proposed  to  parliament  the  Sla- 
very Abolition  Bill,  and  the  Irish  Coercion  and  Irish  Church 
Temporalities'  Bills,  in  the  same  session,  368. 

Strangers  excluded  from  House  of  Commons  tlie  moment  their 
presence  is  noticed^  257. 

Summons  to  parliament,  (first,)  of  knights  of  shires,  25. 

of  citizens  and  burgesses,  25. 


,  ancient  form  of,  to  Lords,  26. 

--,  to  Commons,  26. 


Supplies,  power  of  House  of  Commons  to  grant  or  withhold 

them,  considered,  172. 
Sweden,  revolution  in,  of  1772,  referred  to,  338. 


T. 


Table  oi'  thirty-seven  acts  of  last  and  present  reign,  ameliorating 
criminal  code,  469 — 473. 

Tacitus,  quotation  from,  translated  by  editor,  35. 

by  Murphy,  475. 

Tales  (to  complete  number  of  jury),  meaning  of,  151. 

Tarjman  rock,  account  of  the,  436. 

Taylor,  Bishop  Jeremy,  quotation  from,   against  right  of  resist- 
ance, 274, 

L    L 
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Translations  by  editor,  of  quotations  from  Cicero,   199,  226, 
229,  238,  302,  475. 

from   Coke,    117,    130, 

1$1,  154.  I 

'''■■•  from  Du  Cange,  9, 

— — —  from  judge  Hale,  24.  -■  \ 

from  Livy,  92, 240, 2W. 

froraPlautua,  111,  112. 

■     ■  from  Spelman,  6. 

from  Tacitus,  35. 


,  Miscellaneous,  26,  60,  69,  71,  91,  92, 

94,  95,  99,  101,  108,  113,  114,  118,  123,  124,  125,  166,  170, 
183,  199,  208,  216,  218,  227,  272,  281,  282,  289,  330,  377, 
393,  399,  427,  463. 

by  Guthrie,  of  quotation  from  Cicero,  229. 

Baker,  of  quotations  from  Livy,  287,  301. 

Murphy,  of  quotation  from  Sallust,  332. 

— — Tacitus,  475. 

from    Rufiliead,    of   quotations     from     Magna 

Charta,  12,  22,  28,  96. 

TrecLSon^  high^  act  of  1814,  altering  punishment  of,  163,  333. 

Treating^  act  of  1(>96,  enacting  that  persons  convicted  of,  shall 
not  sit  in  parliament,  56. 

7Wa/by  Jury,  institution  of,  considered,   164.     Act  of  1825, 
greatly  improving  it,  particulars  of,  149. 

,  in  criminal  cases  in  Scotland,  act  of  1822,  im- 
proving it,  309. 

-,  in  civil  causes  in  Scotland,  act  of  1815,  first  in- 


troducing it;  acts  of  1819  and   1825,  improving   it;  act  oi 

1830,  perfecting  it,  310,  311. 
7Vicwm*«/ parliaments,  act  of  1694,  enacting  them,  350. 
Triumriratey  second,  of  Rome,  alluded  to,  420. 


U. 

Union  with  Ireland,  act  of,  in  1800,  referred  to,  51. 
with  Scotland,  act  of,  in  1706,  referred  to,  57, 


V. 

Vatinius,  account  of,  467. 

Venice,  now  united  to  Austria,   199. 

Verrcs,  account  of,  305. 

Vice- Chancellor,  act  of  1813,  creating  office  of,   133. 

Viriatfts,  account  of,  263. 
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W. 

Wilberfarcey  William,  reference  to  his  exertions  for  the  aboli- 
tion of  slavery  ;  death  ;  and  dying  observation,  368. 

Wilkes,  John,  probably  alluded  to  by  author,  139, 

Whidfy,  Dr.,  quotation  from,  against  right  of  resistance,  274. 

Work,  whether  first  published  in  France  or  Holland,  AtUhor*8 
advertisement.  Edition  of,  which  received  author's  last  cor- 
rections, published  in  1784;  357.  First  edition,  published 
in  1775,  460. 

Wnts,  meanings  of  titles  of,  114,  118,  151,  166,  170. 
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